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hUViTT^  VII  iiitiiif  viiii.u^  ;>■  /^f  /ip;»L^.V  that  many  of 

the  notes  presented  in  the  edition  edited  by  the  respondent,  whihie-eftTW 
in  nndr'i  e"-~"-itf^‘*~~*^^  do  infringe  the  corresponding  notes  in  the  two 
editions  edited  and  annotated  by  the  complainant,  and  that  the  respond- 
ent borrowed  very  largely  the  arrangement  of  the  antecedent  edition,  as 
well  as  th  mode  in  which  the  notes  in  that  edition  are  combined  and 
connect ' a witn  tlie  text.  Judge  Dtory  holdi  in  thn  rrinva  of  Kmopnon  n. 


1.  That  the  complainant  in  a Court  of  Equity  is  the  equitable  owner 
of  the  notes  in  the  two  annotated  eoitions  described  in  the  pleadings  a 


arranged,  and  the  mode  in  which  they  are  combined  and  connected  with 


• 2.  That  the  title  to  the  entire  text,  together  with  the  title  to  the 
memoir  and  indices,  is  in  the  proprietor  of  the  book,  and  not  in  the 
complainant  as  alleged  in  the  bill  of  complaint. 

3.  That  there  are  notes  in  the  edition  edited  by  the  respondent  of 
substantial  importance  in  point  of  number  and  the  value  of  the  materials 
which  do  infringe  the  equitable  rights  of  the  complainant,  as  explained 
and  defined  by  the  Court 

4.  That  all  the  respondents  had  notice  of  the  claim  of  the  complain- 
ant, as  explained  and  defined  by  the  Court. 

5.  That  there  are  notes  in  that  edition  of  substantial  importance  in 
point  of  number  and  the  value  of  the  materials  which  do  not  infringe 
any  rights  of  the  complainant. 

6.  That  the  notes  in  that  edition  consisting  wholiy  of  citations  found 
in  the  corresponding  notes  of  the  complainant  do  infringe  his  rights,  as 

explained  and  defined  by  the  Court,  though  many  of  them  are  unac- 
companied by  the  extracts  collected  and  presented  in  the  next  preceding 
edition. 

L That  notes  consisting  of  authorities  or  collections, of  authorities 
copied  in  like  manner  as  described  in  the'  preceding  proposition,  and 
vitliout  remarks  or  comments,  do  also  infringe  the  complainant’s  rights, 
tlioiiun  tiiey  arc  found  inserted  in.  or  prefixed  or  appended  to,  notes 
otherwise  not  objectionable. 

8.  That  notes  of  which  the  whole  or  some  substantial  and  material 
part  is  condensed  from  tlic  corresponding  notes  in  the  preceding  edition, 
or  Irom  tlie  extracts  therein  printed  and  published,  without  any  marks 
of  original  labor,  or  of  any  such  labor  except  the  study  of  the  note  copied 
and  adopted,  do  also  infringe  the  complainant’s  rights,  as  explained  and 
defined. 

9.  That  notes  wholly  original  do  not  infringe. 

10.  That  notes  partly  original  and  partly  copied  from  the  preceding 
edition  do  not  infringe,  except  for  the  matter  copied,  if  it  be  practicable 
to  ascertain  and  define  the  separate  proportions  and  make  the  sepai'ation 
of  the  same ; but  if  not,  still  the  respondentj'ytt  the  proper  stage  of  the 
case,  must  be  restrained  from  using  the  part  copied. 
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the  text. 


11.  That  tli3  cause  w^it  be  referred  to  a master  to  .twcertaiii  and 

report  the  extent  of  the  infringement  as  adjudged  by  the^ourt  in  this 
investigation,  and  also  to  examine  and  ascertain  what,  if  any,  other 
instances  of  the  alleged  infringements  within  the  principles  here  explained 
are  proved ; and  if  any,  to  classify  the  same,  and  report  the  details, 
together  with  the  reasons  for  his  conclusions,  for  the  consideration  of 
the  Court.  ^ 

12.  That  all  other  matters  in  the  cause  mikJtMT'v^vred  until  the 

coming  in  of  the  master’s  report.  ^ ^ 

13.  Tiiat  the  cause  is  referred  to  Henry  W.  Pain^  as  master,  for  his 

iGpoit  iu  tlic  premise:^,  in  conf''>rrnity  to  fee  opinion  tiiid' 
direct*!  I. >ft>  f,i  iito  Court.  / 
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DISTRICT  OF  MASSACHUSETTS,  S3. 


WILLIAM  B.  LAWRENCE 


rs. 


Th  cJi 

V-Oi  ^ - 

en.A-fi,T.Tnn  t rnnrpi-^  ^rp 


BILL  IN  EQUITY. 


A/\ 


To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts : 

WH.LIAM  Beach  Laweence,  a resident  of  Newport,  in  the  State  of 

wn  of  com. 

F.amaga„mt^  Charles  C.-AittleCordfaSd^rA^gus^  Fla.r.  „f 
Boston,  John  Bartlett  of  Cambridge,  and  Henry  T.  Miles  of  Bolton 
booksellers  and  publishers,  copartners,  doing  business  at  said  Boston’ 
under  the  style  and  firm  of  Little,  Brown  & Company,  and  Kichard  ^'7^^ 

Henry  Dana,  jr„  Esquire,  and  Miss  Martha  B.  Wheaton,  both  of  said . 

■tlT  ''f  ar’  ° T Ma^chusotta  rad  all  citizens  of  the  mis- 
state of  Massachusetts.  icoz  ^ 


Thereupon  your  orator  complains  and  shows  unto  your  Honors,  that 
the  late  Henry  Wheaton  wrote  and  composed  a book  or  treatise  which 
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lie  published  m Philadelphia  and  in  London,  in  the  year  1836,  entitled 
as  follows : 

^ Elements  of  International  Law,  with  a sketch  of  the  History  of  the 
Cience,  by  Henry  Wheaton,  LL  D.,  Resident  Minister  of  the  Uni^«d 
States  of  America  to  the  Court  of  Berlin,  Member  of  the  Amevieau 
Philosophical  Society  of  Philadelphia,  of  the  Royal  Asiatic  Society  of 
London,  and  of  the  Scandinavian  Literary  Society  of  Copenhagen. 
Philadelphia.  Cary,  Lea  & Blanchard,  1836,”  with  the  necessary 
variation  for  the  title  of  the  London  edition. 

That  in  the  year  1846  the  said  Henry  Wheaton  published  in  Phila- 
delphia a third  edition  of  the  same  work,  entitled : 

“ Elements  of  International  Law,  by  Henry  Wheaton,  LL.D.,  Minister 
of  the  United  States  at  the  Court  of  Prussia,  Corresponding  Member  of 
the  Academy  of  Moral  and  Political  Sciences  in  the  Institute  of  France, 
Honorary  Member  of  the  Royal  Academy  of  Sciences  at  Berlin.  Third 
edition,  re\ised  and  corrected.  Philadelphia,  Lea  & Blanchard,  1846.” 
That  in  1848  the  said  Wheaton  published  a fourth  edition  of  the  same 
book,  in  the  French  language,  at  Leipzig,  in  two  volumes,  entitled : 

“ Elements  du  Droit  International,  par  Henry  Wheaton,  ex-ministre 
des  etats-unis  d’Amerique  pres  la  Cour  de  Prusse,  Membre  Honoraire  de 
1 Academie  Royale  des  Sciences  de  Berlin,  Membre  Correspondant  de 
I’Academie  des  Sciences  Morales  et  Politiques  dans  I’lnstitut  de  France. 
Troisieme  Edition.  Leipzig,  F.  A.  Brockhaiis,  1848.” 

That  in  said  edition  of  1848  said  Wheaton  inserted  and  published; 
both  in  the  text  and  notes,  many  new  matters  not  at  any  time  published 
or  written  by  him  in  the  English  language. 

That  said  French  edition  was  reprinted  by  said  Brockhaiis  in  1853. 
That  said  Henry  Wheaton  died  in  1848. 

That  in  1853  the  edition  published  in  Philadelphia  in  1846  had  not 
been  entirely  sold. 

That  in  that  year  Mrs.  Catherine  Wheaton,  late  deceased,  the  widow 
of  said  Henry  Wheaton,  requested  your  orator  to  prepare  a new  edition 
of  said  book,  and  to  make  such  annotations  and  such  additions  to  it  as 
should  increase  its  value  and  render  it  more  salable  in  the  market,  and 
among  other  annotations  to  add  a full  and  careful  memoir  of  the  author. 

That  a great  friendship  had  existed  between  your  orator  and  said 
Henry  Wheaton  since  the  year  1823;  that  they  had  cultivated  the  study 
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of  International  Law  togetlier;  that  your  orator  had  been  conversant 
with  all  said  Wheaton’s  labors  in  the  preparation  of  said  book,  and  had 
been  entrusted  by  said  Wheaton  with  his  manuscripts,  and  had  superin- 
tended the  publication  of  the  edition  of  184G,  and  that  he  was  desirous 
that  said  book  should  be  more  widely  known,  and  that  said  Mrs;  Wheaton 
should  receive  some  pecuniary  benefit  from  the  publication  thereof. 

Whereupon  in  pursuance  of  said  request,  your  orator  prepared  such 
notes  as  seemed  to  him  fit,  said  annotations  being  in  the  form  of  foot- 
notes and  addenda  to  them,  and  an  appendix  and  introductory  remarks 
containing  a full  and  careful  memoir  of  the  life  of  said  Henry  Wheaton. 

And  your  orator  shows  that  said  edition,  so  prepared  by  your  orator, 
was  entitled  as  follows : 

‘‘  Elements  of  International  Law  by  Henry  Wheaton,  LL.D.,  Minister 
of  the  United  States  at  the  Court  of  Prussia,  Corresponding  Member  of 
the  Academy  of  Moral  and  Political  Sciences  in  the  Institute  of  France, 
Honorary  Member  of  the  Royal  Academy  of  Sciences  at  Berlin,  etc. 
etc.  Sixth  edition,  with  the  last  corrections  of  the  author,  additional 
notes,  and  introductory  remarks,  containing  a notice  of  Mr.  Wheaton’s 
diplomatic  career  and  of  the  antecedents  of  his  life,  by  William  Beach 
Lawrence,  formerly  Charge  d’Aflaires  of  the  United  States  at  London. 
Boston,  Little,  Brown  & Company,  1855.” 

And  that  so  far  as  it  contained  matters  not  published  in  the  previous 
editions  of  said  Wheaton’s  Elements,  published  in  Pliiladelphia,  as 
aforesaid,  it  was  duly  copyrighted  according  to  law  by  the  said  Catherine 
Wheaton  as  proprietor  thereof,  she  acting  in  the  premises  with  the 
knowledge  and  by  the  consent  and  request  of  your  orator  as  hereinafter 
set  forth,  and  that  it  was  published  by  the  said  firm  of  Little,  Brown  & 
Co.,  and  that  upwards  of  two  thousand  copies  were  sold  in  this  country 
and  many  more  in  England,  all  the  proceeds  and  profits  whereof  arising 
out  of  the  contract  with  the  said  publishers,  respecting  the  publication 
thereof,  were  enjoyed  by  the  said  Catherine  Wheaton,  in  pursuance  of 
the  purpose  and  intention  with  which  your  orator  undertook  to  prepare 
said  edition. 

And  afterwards,  in  pursuance  of  other  similar  requests  of  said  Cath- 
erine Wheaton  your  orator  prepared  otlicr  annotations,  all  of  which 
were  copyrighted  as  aforesaid,  by  said  Mrs.  Wheaton,  and  published  by 
said  Little,  Brown  & Co.,  in  1863,  in  a book  entitled  as  follows; 
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“ Lawrence’s  Wheaton.  Elements  of  International  Law.  By  Henry 
Wheaton,  LL.D.,  Minister  of  the  United  States  at  the  Court  of  Prus- 
sia; Corresponding  Member  of  the  Academy  of  Moral  and  Political 
Sciences,  in  the  Institute  of  France  ; Honorary  member  of  the  Boyal 

Academy  of  Sciences  at  Berlin,  etc.,  etc.  Second  Annotated  Edition. 
By  William  Beach  Lawrence,  author  of  Visitation  and  Search;  etc., 
etc.  Boston,  Little,  Brown  and  Company.  London,  Sampson,  Low, 
Son  and  Company,  1863.” 

Your  orator  further  shows  that  he  is  advised  and  believes  that  the 
transactions  aforesaid  between  your  orator  and  the  said  Mrs.  Wheaton, 
with  reference  to  the  editing  of  said  two  annotated  editions,  the  more 
especially  as  your  orator  received  no  consideration  for  his  services, 
operated  to  convey  to  the  said  Mrs.  Wheaton  no  other  or  further  bene- 
ficial interest  in  said  annotations  and  additions  than  a right  to  use  the 
same  in  the  said  two  annotated  editions. 

And  your  orator  shows  that  in  fact  it  was  always  understood  and 
agreed  by  and  between  your  orator  and  said  Mrs.  Wheaton  that  the 
beneficial  interest  in  all  the  matter  due  to  your  orator’s  labor  and  skill 
was  as  aforesaid,  and  that  the  copyrights  taken  out  by  said  Mrs.  Whea- 
ton were  taken  out  by  agreement  with  your  orator,  and  were  held  by 
her  in  trust  as  aforesaid,  and  not  otherwise. 

And  your  orator  shows  that  said  agreements  and  understanding  and 
your  orator’s  rights  in  the  premises  were  well  known  to  the  respon- 
dents,  and  that  they  had  notice  of  the  same,  ik^ 

Your  orator  further  shows  that  iu  the  year  I860  he  ascertained  that 
said  Brockhaiis  at  Leipsic  had  published  another  edition  in  French, 
being  a copy  of  the  edition  of  Wheaton’s  Elements,  published  in  1848, 
without  the  knowledge  or  consent  of  the  representatives  of  said  Whea- 
ton,  as  he  had  i»q  right  to  do,  no  copyright  for  the  same  existing  on  the 
continent  of  Europe.  That  the  said  Brockhaiis  had  never  paid  any 
sum  of  money  whatever  for  the  editions  so  published  by  him,  except 
two  thousand  francs  paid  to  Mr.  Wheaton  in  respect  of  the  edition  of 
1848,  and  that  he  contemplated  publishing  further  editions  as  might 
suit  his  convenience  or  profit,  without  making  any  payment  therefor  of 
the  nature  of  copyright  money.  That  various  negotiations  took  place 
between  said  Brockhaiis  and  your  orator,  your  orator  being  requested 
and  authorized  to  act  on  behalf  of  said  Mrs.  Wheaton,  so  far  as  her 
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interests  were  concerned.  That  at  the  outset  of  said  negotiations,  your 
orator  had  declared  to  said  Brockhaiis  that  it  was  your  drator’s  desire 
that  Mrs.  Wheaton  should  receive  all  compensation  which  might  be  paid 
by  said  Brockhaiis  and  might  be  due  to  your  orator’s  labors. 

That  the  result  of  said  negotiations  was,  that  in  the  year  18G3  your 
orator  and  the  said  Wheatons  promised  and  agreed  with  said  Bi’ock- 
haiis  substantially  as  follows : 

That  your  orator  should  translate  into  French  his  annotations,  then 
lately  published  in  the  second  annotated  edition,  and  should  revise  them 
so  as  in  his  opinion  to  adapt  them  for  a work  to  be  sold  in  Europe 
making  such  additions  as  should  make  them  as  complete  as  possible 
down  to  the  time  of  publication,  and  that  said  Wheatons  should  give  up 
all  pretence  of  claim,  honorary  or  otherwise,  which  they  could  have  on 
him  in  respect  of  the  previous  editions  published  by  him,  and  of  certain 
future  editions. 

Thereupon  said  Brockhaiis  agreed  that  he  would  pay  to  Mrs.  Whea- 
ton, if  your  orator  should  so  direct,  the  sura  of  six  thousand  francs,  and 
would  also  pay  to  your  orator  the  sum  of  $450,  for  the  purpose  of 
defraying  in  part  the  expense  of  the  assistance  your  orator  might 
require  in  preparing  said  translation. 

And  your  orator  avers  that  the  motive  and  object  of  said  Brockhaiis 
in  entering  into  said  agreement,  and  agreeing  to  pay  said  money,  were 
the  promises  and  assurances  as  to  the  furnishing  of  said  new  matter  of 
your  orator,  and  the  time  and  manner  in  which  it  should  be  furnished 
him,  to  the  end  that  he  might  copyright  the  same  or  otherwise  secure  to 
himself  advantages  over  other  publishers,  and  that  said  object  of  said 
Brockhaiis  was  well  known  to  and  understood  by  said  Wheatons  and 
said  Little,  and  your  orator  believes  by  said  other  respondents. 

And  your  orator  further  shows  that  during  said  negotiations  with 
Brockhaiis,  and  before  any  agreement  had  been  made  with  him,  it  being 
well  known  to  your  orator  and  to  said  Wheatons  and  said  Little  that 
said  Brockhaiis  would  pay  said  6,000  francs  whenever  your  orator 
should  direct  him  so  to  do,  and  should  undertake  and  promise  as  above 
stated,  and  would  not  pay  the  same  unless  your  orator  should  so  direct 
and  promise,  the  said  Wheatons  urged  }'Our  orator  so  to  do. 

Tliat  thereupon  your  orator  declared  to  said  Wheatons  that  by  reason 
of  various  matters  well  know’n  to  the  said  Wheatons  and  the  said  Little, 
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your  orator  would  do  no  more  work  on  any  book  over  which  he  did  not 
possess  exclusive  control ; that  he  would  undertake  the  work  required 
to  be  performed  by  him,  as  above,  only  on  the  condition  that  the  entire 
cop3’right  of  said  Wheaton’s  Elements,  then  standing  in  the  name  of 
Mrs.  Wheaton  as  above  stated,  and  also  all  honorary  title  thereto  in 
Europe  should  be  assigned  to  your  orator;  that  the  said  Wheatons 
declared  that  they  were  ready  substantially  to  assent  to  this  proposal ; 
but  Mrs.  Wlieaton  manifested  a great  desire  to  retain  the  legal  title  to 
the  copyright  of  said  book,  it  being  the  only  book  of  her  husband  of 
which  she  held  the  copyright;  that  your  orator  was  thereupon  requested 
by  said  Wheatons  to  confer  with  the  Hon.  T.  Parsons,  who  was 
authorized  to  represent  said  Wheatons,  for  the  purpose  of  making  some 
arrangement  which  should  substantially  secure  to  your  orator  all  that 
he  desired  as  above,  and  should  also  be  agreeable  to  the  feelings  of 
Mrs.  Wheaton  in  the  above  respect,  and  that  your  orator  assented 
thereto  solely  from  a desire  to  gratify  the  said  feelings  of  Mrs.  < 

Wheaton. 

That  thereupon  your  orator  had  one  or  more  interviews  with  Mr. 

Parsons,  and  the  said  Parsons  and  your  orator  devised  a plan,  which 
your  orator  believed  to  be  proper  and  sufficient  in  view  of  the  situation 
of  the  parties,  and  the  nature  and  condition  of  the  subject  matter,  to 
practically  secure  and  give  to  your  orator  the  complete  and  exclusive 
control  of  all  future  editions  of  “ Wheaton’s  Elements,”  and  that  your 
orator  assented  to  and  accepted  the  agreement  hereinafter  set  forth  in 
the  premises,  upon  that  belief  and  understanding. 

That  thereupon  your  orator  had  one  or  more  interviews  with  Mr. 

Parsons,  and  made  an  agreement  with  him  as  to  the  title  to  the  copy- 
right and  other  matters. 

That  thereupon  Mi-.  Parsons  wrote  a memorandum  as  follows  : 

“ MEMORANDUM. 

“ Mr.  Lawrence  will  write  to  Mr.  Brockhaiis  in  terms  to  bring  to 
Mrs.  Wheaton  the  right  to  draw  on  Mr.  Brockhaiis  at  once  for  6000 
francs.  He  will  also  endeavor  to  get  from  Mr.  Brockhaiis  as  much  as 
he  can  towards  the  actual  expense  of  having  the  translation  into 
French  made  here.  And  so  much  of  that  expense  as  he  fails  to  get 
from  Brockhaiis,  Mrs.  Wheaton  will  pay  from  the  proceeds  of  the 
draft  on  Brockhaiis. 
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“ Mrs.  Wheaton  will,  on  the  payment  of  her  draft  on  Brockhaiis, 
agree  formally  to  make  no  use  of  Mr.  Lawrence’s  notes  in  a new  edition 
without  his  written  consent,  and  Mrs.  Wheaton  will  give  to  Mr.  Law- 
rence the  right  to  make  any  use  he  wishes  to  of  his  own  notes.” 

That  for  the  purpose  of  being  the  more  certain  that  the  memorandum 
was  satisfactory  to  the  said  Wheatons,  the  said  Parsons  wrote  as  follows, 
upon  the  same  sheet  of  paper : 

« Dear  Miss  Wheaton  : 

“ !Mr.  Lawrence  and  I have  come  to  a perfectly  amicable  result  which 
is  expressed  generally  in  this  memorandum. 

I will  give  you  my  reasons,  if  they  do  not  occur  to  you,  when  we 
meet. 

“ If  this  result  be  satisfactory,  please  make  a copy  for  yourself  of 
the  memorandum. 

“ Very  sincerely  yours, 

“THEOPHILUS  PARSONS. 

“ If  convenient,  take  a copy  also  of  Mr.  Lawrence’s  letter  to  Mr. 
Brockhaiis,  which  seems  to  be  entirely  satisfactory.” 

That  afterwards,  the  said  Miss  Wheaton,  on  behalf  of  her  mother 
and  herself,  and  to  signify  their  approval,  signed  the  said  memorandum, 
and  wrote  the  date,  “June  14,  18G3,”  thereon,  and  caused  the  same  to 
be  delivered  to  your  orator. 

That  subsequently,  the  agreement  so  concluded  between  your  orator 
and  said  Parsons  was  varied,  or  added  to  in  some  respects  as  appears 
by  the  letters,  copies  of  which  are  hereto  annexed,  but  your  orator  is 
advised  and  believes  that  said  new  or  amended  agreement  was  not 
intended  to  vary  and  does  not  vary  such  parts  of  said  first  agreement 
as  relate  to  the  copyright  in  this  country,  but  for  greater  certainty  he 
craves  leave  to  make  proof  of  the  same.  That  thereupon,  your  orator 
wrote  to  said  Brockhaiis  as  agreed;  that  said  letter  was  approved 
by  said  Parsons  and  Wheatons,  and  by  them  sent  to  said  Brock- 
haiis,  and  that  on  or  about  the  ITth  of  June,  1863,  said  Mrs.  Wheaton 
did  draw  on  said  Brockhaiis  a bill  of  exchange  for  the  sum  of  6000 
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francs,  which  bill,  in  consequence  of  said  letter  and  said  promises  and 
undertakings  of  your  orator,  and  said  Wheatons,  was  duly  honored 
and  paid,  amounting  to  the  sum  of  about  $1,800. 

And  your  orator  shows,  that  no  notice  or  statement  that  the  said 
treatise  of  said  Wheaton  had  been  duly  entered  according  to  act  of 
Congress,  had  been  inserted  in  the  copies  of  the  said  editions  of  1855 
. and  of  1863  of  said  treatise,  as  required  of  act  of  Congress  of  the  year 

1831,  chap.  16,  § 5,  except  a notice  that  said  editions  had  been  duly 
entered  according  to  act  of  Congress  by  said  Catherine  Wheaton,  in  the 
year  1855,  and  in  the  year  1863,  as  hereinbefore  stated.  By  reason  ^ 

whereof,  and  of  other  acts  and  omissions,  there  was  on  the  first  day  of 
January  1865  and  thereafter,  no  valid  subsisting  copyright  of  the  books 
published  by  said  Wheaton  in  Philadelphia  in  1836  and  1846  as  afore- 
said. 

That  said  copyrights  of  said  books  published  in  1855  and  1863,  and 
taken  out  as  hereinbefore  stated,  were  operative  and  valid  and  secured  ^ 

the  exclusive  right  to  said  books  respectively,  only  so  far  as  said  books  ^ 

differed  from  the  said  books  of  said  Wheaton,  published  in  1836  and  . 
in  1846  as  aforesaid,  and  that  all  such  differences  were  due  to  the 
labors  of  your  orator,  hereinbefore  mentioned. 

And  your  orator  shows  that  it  was  a part  of  the  said  agreement  made 
through  the  agency  of  said  Parsons  between  your  orator  and  the 
said  Mrs.  Wheaton,  that  the  said  Mrs.  Wheaton  should  execute  and 
deliver  to  him  a formal  atatciucut  of  such  a nature  as  to  admit  of  being  ^ 

recorded  in  the  office  of  the  Clerk  of  the  District  Court,  in  pursuance 
of  the  Statutes  of  the  United  States  relating  to  copyright,  for  the  more 
conveniently  securing  to  him  his  rights  in  the  premises,  and  for  the  more 
conveniently  enabling  him  to  protect  the  same  by  actions  at  law,  and 
otherwise ; that  by  reason  of  the  premises  your  orator  is  the  true  and 
equitable  owner  of  all  the  matter  embraced  in  and  secured  by  said 
copyrights  of  1855  and  of  1863,  by  reason  whereof  your  orator  is 
entitled  to  receive,  and  the  representatives  and  successors  of  the  said 
Mrs.  Wheaton  are  bound  to  execute  and  deliver  to  him  a good  and  suf- 
ficient deed  of  assignment  of  said  copyrights,  and  all  the  rights  thereto 
and  thereunder.  And  your  orator  avers  that  it  will  be  convenient  for 
your  orator,  for  the  purposes  aforesaid,  to  receive  and  have  the  same. 

And  your  orator  shows  that  the  said  Mrs.  Wheaton  died  on  or  about 
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the  fifth  day  of  March  1866.  That  tlie  said  Martha  B.  Wheaton  and 
Mrs.  Little,  wife  of  the  respondent  Little,  were  the  only  descendants, 
heirs  or  distributees  of  said  Mrs.  Wheaton,  that  before  the  death  of  said 
!Mrs.  Wheaton,  all  the  possible  right  which  might  accrue  to  the  said  Mrs. 
Little  in  the  premises  had  been  duly  released,  assigned  and  conveyed  to 
the  said  respondent.  Miss  Wheaton.  That  on  or  about  the  10th  day  of 
April,  A.  D.  1866,  the  said  Martha  B.  Wheaton  was  duly  appointed 
administratrix  of  the  estate  of  said  Catherine  Wheaton,  and  accepted 
and  still  exercises  said  trust. 

And  your  orator  further  shows,  that  said  other  respondents  had  full 
notice  and  knowledge  of  said  agreement;  and  that  they  can  have  no 
other  or  greater  rights  in  the  premises  than  the  said  Wheatons  could 
exercise  or  convey,  and  that  by  virtue  of  said  agreement  the  said 
respondents  are  bound  to  make  no  use  whatever  of  the  labors  or  matter 
contributed  by  your  orator,  without  your  orator’s  written  consent. 

And  your  orator  avers  that  in  the  consideration  of  a Court  of  Equity, 
by  virtue  of  said  agreement,  and  said  written  memorandum,  your  orator 
is  taken  and  deemed  to  be  the  owner  and  proprietor  of  the  copyright  in 
and  as  to  all  matter  contributed  by  your  orator,  by  reason  whereof,  and 
of  the  Statutes  of  the  United  States  relating  to  copyright,  the  respon- 
dents are  bound  to  make  no  use  whatever  of  any  labors  or  matter  so 
contributed  by  your  orator  to  either  of  said  books  so  edited  by  your 
orator. 

But  so  it  is,  may  it  please  your  Uonors,  that  said  respondents,  unmind- 
ful of  their  duty  in  the  premises  towards  your  orator,  both  according  to 
the  direct  and  express  covenants  of  said  agreement,  and  arising  from  the 
title  and  ownership  of  your  orator  in  and  of  the  said  copyright,  and 
the  rights  secured  to  him  as  such  proprietor  by  the  said  Statutes  of  the 
United  States,  and  combining  and  contriving  to  injure  and  oppress  your 
orator,  have  used,  and  have  made  an  unlawful,  unjustifiable  and  piratical 
use  of  the  labors  and  of  the  matter  contributed  by  your  orator  as  afore- 
said, as  follows : 

Your  orator  is  informed  and  believes  that  the  said  firm  of  Little, 
Brown  & Co.,  at  some  time  to  your  orator  unknown,  procured  and 
induced  the  said  Miss  Wheaton,  in  her  own  behalf  and  in  behalf  of  her 

mother,  the  said  Mrs.  Wheaton,  (she  then  being,  as  your  orator  is 
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informed  and  believes,  unable  to  attend  to  business  from  age  and  infirm- 
it}',)  to  consent  and  agree  that  said  publishing  firm  of  Little,  Brown  & 
Co.  should  publish  an  edition  of  Wheaton’s  Elements,  and  should  pro- 
cure the  same  to  be  edited,  and  notes  to  be  prepared  for  the  same  bj" 
some  person  other  than  your  orator. 

That  thereupon  said  firm  procured  and  employed  said  R.  H.  Dana, 
Jr.,  one  of  the  respondents  in  this  cause,  to  edit  said  proposed  edition, 
and  to  prepare  notes  as  aforesaid. 

And  your  orator  shows  that  said  doings  of  said  respondents  were 
unknown  to  your  orator,  and,  as  your  orator  believes,  were  carefully 
concealed  from  your  orator  by  said  respondents. 

And  your  orator  further  shows  that  without  tlie  consent  of  your  ora- 
tor, the  respondents  have  caused  to  be  printed,  published,  and  publicly 
sold,  a book  entitled : 

“Elements  of  International  Law,  by  Henry  Wheaton,  LL.D.,  Minis- 
ter of  the  United  States  at  the  Court  of  Prussia;  Corresponding  Mem- 
ber of  the  Academy  of  Moral  and  Political  Sciences  in  the  Institute  of 
France ; Honorary  Member  of  the  Royal  Academy  of  Sciences  at  Ber- 
lin, etc.,  etc.  Eiglith  edition.  Edited  with  notes  by  Richard  Henry 
Dana,  Jr.,  LL.D.  Boston:  Little,  Brown  and  Company,  1866.” 

That  the  same  was  edited  and  the  notes  thereof  prepared  by  said 
respondent  Dana,  to  the  end  that  tliey  might  be  so  published,  that  the 
same  has  been  procured  to  be  printed,  and  has  been  published  by  said 
respondents  composing  the  firm  of  Little,  Brown  & Company,  and  that 
the  said  respondent  Wheaton  hath  claimed  to  be  the  proprietor  thereof, 
and  hath  deposited  the  title  page  of  the  same  in  the  Clerk’s  office  of  the 
District  Court  for  this  District,  and  hath  taken  other  steps  to  secure  the 
copyright  thereof,  according  to  the  Statutes  of  the  United  States,  all  of 
which  has  been  done  in  pursuance  of  said  agreement  of  said  respon- 
dents with  each  other  above  set  forth. 

And  your  orator  shows,  that  the  respondents  sometimes  pretend,  as 
stated  by  them  in  the  preface  to  their  said  pirated  book,  that  their  said 
book  contains  the  text  of  said^heatou’s  treatise,  as  revised  by  said 
Wheaton,  and  their  said  book  contains  nothing  but  said  text  as  revised 
by  said  Wheaton,  and  the  notes  of  said  Wheaton  and  the  original  matter 
contributed  by  said  respondent  Dana,  and  that  the  notes  of  your  orator 
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form  no  part  of  said  book,  and  that  in  preparing  said  book,  no  uso 
■whatever  has  been  made  of  the  labors  of  your  orator  in  the  premises, 
whereas  your  orator  charges  that  the  said  pretences  are  wholly  untrue. 

And  the  respondents,J"or  the  purpose  of  misleading  the  public  and 
increasing  the  sale  of  their  said  book,  by  means  of  the  reputation 
acquired  by  the  said  annotated  editions  of  your  orator,  sometimes  adver- 
tise and  pretend  that  their  said  book  is  the  eighth  edition  of  said 
Wheaton’s  elements,  and  is  a revised  edition,  and  that  the  former 
editions  have  been  revised  by  the  said  Dana,  whereas  your  orator  charges 
that  the  ^aid  pretences  are  untrue,  and  that  as  to  the  part  thereof  which 
said  respondents  pretend  is  the  text,  and  notes  of  said  Wheaton,  no 
revision  has  been  made  or  attempted  by  said  respondents,  as  hereinafter 
set  forth,  and  as  to  the  parts  which  the  respondents  call  the  notes  of 
said  Dana,  though  the  same  are  in  great  part  taken  and  copied  from  the 
notes  of  your  orator,  yet  that  the  respondents  have  no  right  to  use  your 
orator’s  notes,  either  revised  by  said  Dana  or  in  any  other  form.  Your 
orator  shows  that  no  final  revision  of  the  text  was  ever  made  by  said 
Wheaton.  That  the  edition  published  in  Philadelphia  in  1846,  as 
aforesaid,  contained  much  matter  not  found  in  the  French  edition  of 
1848,  and  that  said  French  edition  contained  much  new  matter  never 
written  by  said  Wheaton  in  English.  That  thereupon  your  orator,  by 
the  exercise  of  so  much  labor,  industry,  skill  and  judgment  as  was 
requisite,  prepared  a text  such  an  in  his  opinion  the  said  Wheaton 
would  have  made*  it,  had  he  lived  and  revised  it,  omitting  many  pages 
found  in  the  edition  of  1816,  and  inserting  upwards  of  thirty  pages 
found  in  the  edition  of  1846  and  not  found  in  the  French  edition  of 
1848,  the  last  one  prepared  by  Mr.  Wheaton,  and  translating  from  said 
French  edition  and  inserting  upwards  of  thirty  pages  not  at  any  time 
written  by  Mr.  Wheaton  in  English ; all  of  which  was  stated  on  page 
clxxxiv,  of  the  Introductory  Remarks  of  the  edition  of  1855,  and  was 
well  known  to  the  respondents. 

And  your  orator  shows  that  the  “text”  of  the  respondents’  said  pirated 
book  is  exactly  and  in  every  particular  copied  from  and  conformed  to 
the  text  of  the  edition  of  1863,  so  prepared  and  revised  by  your  orator 
aforesaid. 

Your  orator  shows  that  at  the  time  your  orator  prepared  his  said 
edition  of  1863,  there  was  no  book  on  International  Law  which  did 


collect  or  had  undertaken  to  collect  and  present  in  a convenient  form  for 
reference,  all  the  authorities  bearing  upon  the  different  questions  of 
International  Law  discussed  or  referred  to  in  said  Wheaton’s  Elements 
or  your  orator’s  Annotations.  That  the  said  authorities  consisted  of 
judicial  decisions,  of  the  diplomatic  discussions  by  the  most  distin- 
guished diplomatists,  and  of  the  dissertations,  treatises,  and  lectures  of 
the  most  learned  publicists  and  writers  upon  the  Law  of  Nations.  That 
your  orator,  in  addition  to  the  matter  entirely  original  with  himself, 
undertook  to  collect  and  present,  and  by  considerable  amount  of  labor 
and  intellectual  exertion,  did  collect  and  present  in  his  notes,' and  in  a 
convenient  form,  with  reference  to  each  question  so  discussed,  the 
decisions  and  opinions  as  aforesaid,  giving  them  in  full  (the  foreign  ones 
being  translated  in  English  by  your  orator  for  said  edition  of  1863), 
where  tliey  seemed  to  your  orator  sufficiently  important  so  to  be  given, 
and  in  other  cases  referring  to  them  by  giving  the  name  of  the  book  and 
the  page  where  the  passage  referred  to  could  be  found. 

Your  orator  further  shows  that  a very  large  number  of  the  authorities 
so  collected  and  cited  or  quoted  by  your  orator,  and  particularly  those 
relating  to  diplomatic  discussions  and  negotiations,  and  those  showing 
the  way  in  which  cases  involving  principles  of  international  law  have 
arisen  between  different  nations  and  have  been  determined,  are  to  be 
found  in  newspapers,  gazettes.  Parliamentary  debates,  the  series  of 
books  known  as  the  Annual  Register,  Annuaire  des  Deux  Mondes, 
Almanac  do  Gotha,  different  collections  of  treaties,  as  well  as  in  the 
memoirs  or  biographies  of  the  principal  persons  who  were  concerned  or 
engaged  in  them,  and  other  books  not  treatises  on  international  law. 
That  the  number  of  books  and  papers  of  that  nature  examined  by  your 
orator  in  searching  for  the  authorities  and  matters  cited  by  him,  is  so 
great  that  it  is  only  possible  to  collect  said  authorities  by  devoting  much 
attention  to  the  subject  for  a great  many  years,  and  by  making  and  pre- 
serving memoranda  of  such  matters  bearing  upon  the  subject  as  from 
time  to  time  might  come  to  the  knowledge  of  a person  devoting  a large 
part  of  his  attention  to  such  matters,  and  reading  all  such  books  as  might 
relate  to  the  subject,  and  availing  himself  of  much  intercourse  with 
persons  conversant  with  the  subject.  * 

That  there  is  no  book  which  can  serve  as  an  index  or  digest  to  assist 
an  author  in  any  material  respect  in  collecting  such  authorities. 
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And  your  orator  avers  that  for  upwards  of  thirty  years  he  has  availed 
himself  of  all  the  opportunities  which  have  been  open  to  him,  by  reading 
and  otherwise,  in  this  country  and  in  Europe,  where  he  spent  much  time 
for  that  purpose,  to  collect  authorities  of  the  nature  referred  to,  and  that 
such  of  them  as  he  thought  pertinent  he  embodied  in  his  said  annota- 
tions, giving  from  said  sources  or  others  referred  to  a sufficient  history 
of  the  events  which  gave  rise  to  the  questions  involved. 

And  your  orator  shows  that  for  the  purpose  of  perfecting  his  annota- 
tions in  this  respect,  your  orator  spent  much  time  and  labor  in  examin- 
ing the  manuscripts  deposited  in  the  State  Department  of  this  Govern- 
ment at  Washington,  and  procured  many  valuable  manuscripts  from 
other  sources.  And  from  said  papers  and  from  many  other  sources, 
your  orator  ascertained  many  facts  not  elsewhere  stated  or  to  be  learned, 
and  made  many  extracts  and  quotations,  aAiof  which  your  orator  printed 
and  published  in  his  said  annotations,  and^hich  luw^never  been  printed 
or  published  except  in  your  orator’s  said  annotations,  nor  collected 
except  by  your  orator. 

And  your  orator  shows  that  in  preparing  said  text  he  exercised  a 
considerable  amount  of  skill  and  judgment  in  the  arrangement  of  his 
annotations,  and  in  combining  and  connecting  them  with  the  text,  and 
that  he  prepared  and  caused  to  be  prepared  a complete  index  to  the 
same. 

And  your  orator  avers  that  the  respondents  in  their  said  book  have 
copied,  conformed  to,  and  pirated  tlie  said  annotated  book  and  the  said 
annotations  of  your  orator,  and  have  used  and  availed  themselves  of  the 
said  book  and  annotations  and  the  said  labors  of  your  orator 

And  your  orator  shows  that  the  respondents  have  printed  a largo 
number  of  copies  of  their  said  book,  and  on  the  of 

18G6,  and  at  divers  other  times  have  exposed  for  sale 
and  have  sold  one  or  more  copies  of  the  same,  and  threaten  and  intend 
to  continue  to  print,  expose  for  sale,  and  sell  other  copies  of  the  same. 

And  your  orator  shows  that  it  was  Iiis  intention  to  publish  his  anno- 
tions  either  as  notes  to  some  book  of  said  Henry  Wheaton  or  in  the 
form  of  an  original  work,  so  soon  as  he  should  have  fulfilled  the  under- 
takings made  to  said  Brockhaiis  for  the  benefit  and  at  the  request  of 
said  Mrs.  Wheaton  as  aforesaid,  and  as  soon  as  said  edition 

of  1863  should  be  exhausted,  your  orator  not  being  willing  to  iir^pi-iro 
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iiioome-vhia^  aUc  might  deri--^  fnom-4be 

^alc-tlicveof.  j„„ta 

That  said  intention  was  well  known  to  said  respon  . 

That  said  book  of  the  .espondents  is  and  was  ^ 

petins  book  with  said  Lawrence’s  Wheaton  and  w.  h ““J 
which  your  orator  might  publish  his  annotations  as  aforesa  d,  and  was 
intended  by  said  defendants  to  supersede  and  lake  the  p ace  o 

’'°TlLin  pursuance  of  said  intention,  and  knowing  that  your  orator 
wa!  about  to  go  to  Europe  in  the  autumn  of  1865,  for  the  pnrpose  of 
superintending  the  publication  by  said  Broekhaiis  of  your  oratoi  s ann 
tatiirpropared  and  revised  in  pursuance  of  the  said  agreemen 

between  your  orator  and  said  Wheatons  and  said  Broekhaus  and  fo 
between  } f,.om  oublisliing  his  said  aniiota- 

the  purpose  of  proven  ,ng  r™  “ ^ copies  of  his 

tions  at  such  tune  as  should  c p Lawrence’s  Wheaton 

annotations  alter  all  the  copies  of  ‘ 1,,^^  rented 

should  be  sold,  and  knowing  hat  the  on  ica  n p 

your  orator,  or  might  prevent  him  m ^ „i,,,  such 

annotations  as  aforesaid,  had  been  his  desire  to 
reouests  as  JIrs.  Wlicaton  might  make  with  reference  to  you.  o.ator  s 
cdUin.r  different  editions  of  Wheaton’s  Elements,  and  well  knowing  l i 
said  proposed  book  would  be  a violation  of  the  rights  of  your  orator, 
and  believing  that  it  would  be  objected  to  by  your  orator,  said  lespon  • 
ents  not  only  concealed  from  your  orator  that  they  were  prepaiing  sai 
"'‘7hiook,  but  expressly  informed  your  orator  in  or  about  the  month  ol  bep- 
~ ‘ tember  1865,  that  many  copies  of  said  Lawrenee’s  Wlieaton  remained 

unsold,  and  that  it  sold  only  tolerably,  and  so  contrived  that 
did  not  know  of  their  said  intentions  and  doings  until  after  the  day 
which  he  had  appointed  to  sail  for  Europe  as  aforesaid,  when  he  acci- 
dentally heard  of  the  sanie,-his  departure  having  been  unexpectedly 

Anrytr  orator  shows  that  afterwards,  and  on  or  about  the  first  day 
of  January  1800,  your  orator  determined  to  publish  his  annotations,  and 
determined  to  publish  a new  edition  of  Lawrence’s  Wieaton,  “ti  aego_ 
n ,,  tinted  with  a book-publisher  to  that  end ; but  that  respondent^,  and 

Sjirrft-  Y U ■ Little,  for  the  purpose  of  preventing  your  ora  or  from 

publishing  his  said  annotations  in  season  to  eompete  in  the  market  with 
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respondents’  said  book,  upon  learning  of  said  negotiations  made  such 
threats  to  said  publisher  and  did  such  other  acts  as  put  an  end  to  said 
negotiations;  and  that  similar  negotiations  were  begun  by  your  orator 
with  other  publishers,  and  were  broken  off  and  frustrated  by  similar 
threats  and  unlawful  and  oppressive  acts  of  said  respondents. 

And  your  orator  shows  that  said  publishing  firm  of  Little,  Brown  & 
Company  is  very  wealthy  and  of  great  influence  among  book-sellers  and 
publishers,  and  that  by  means  of  said  wealth  and  influence,  and  of  said 
threats  and  conduct,  and  for  the  purpose  of  preventing  your  orator  from 
enjoying  his  just  rights  in  the  premises,  and  in  pursuance  of  their  said 
agreement  with  reference  to  the  publishing  of  said  pirated  book,  the 
respondents  have  hitherto  prevented  your  orator  from  publishing  his  said 
annotations.  All  of  which  actings,  doings  and  pretences  are  contrary 
to  equity  and  good  conscience,  and  tend  to  the  manifest  wrong  and 
injury  of  your  orator  in  the  premises. 

In  consideration  whereof,  and  forasmuch  as  your  orator  can  only  have 
adequate  relief  in  this  Court  where  matters  of  this  kind  are  properly 
cognizable  and  relievable ; to  the  end  therefore  that  the  said  respond- 
ents and  their  confederates,  when  discovered,  may,  upon  their  several 
and  respective  corporal  oaths,  aud  to  the  best  and  utmost  of  their 
respective  knowledge,  information  and  belief,  full,  true  nnd  perfect 
answer  make  to  all  and  singular  the  matters  aforesaid,  and  that  as  fully 
and  particularly  as  if  the  same  were  now  repeated  and  they  severally 
interrogated  thereto ; may  it  please  your  Honors  to  grant  unto  your 
orator  the  writ  of  injunction  issuing  out  of  and  under  the  seal  of  this 
Honorable  Court,  directed  to  the  said  respondents,  commanding  and 
strictly  enjoining  them,  aud  each  of  them,  not  to  sell  or  expose  to  sale, 
or  cause  or  permit  or  be  any  way  concerned  in  the  selling  or  exposing 
to  sale  or  otherwise  disposing  of  any  copies  of  respondents’  said  book. 
And  that  they  may  be  ordered  to  render  an  account  of  the  copies  of  the 
same  that  have  been  sold  and  of  the  profits  thereof,  and  pay  over  the 
same  to  your  orator;  and  to  surrender  and  deliver  up  to  the  complain- 
ant all  the  copies  of  the  said  book  that  they  have  on  hand,  and  to  pay 
to  the  complainant  his  reasonable  costs  of  suit,  and  that  the  respondents, 
or  such  of  them  a,5.have  or  claim  any  interest  therein,  may  be  ordered 
to  make  and  deliver  to  your  orator  a good  and  sufficient  deed  of  said 
copyrights  of  1855  and  of  1863,  as  aforesaid;  and  that  your  orator 
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may  have  such  other  and  further  relief  in  the  premises  as  equity  and 
good  conscience  may  require  and  to  your  Honors  may  seem  meet ; may 
it  please  your  Honors  to  grant  unto  your  orator  the  Writ  of  Subpoena 
issuing  out  of  and  under  the  seal  of  this  Honorable  Court,  directed  *0 
said  respondents,  commanding  them  on  a certain  day  to  be  and  appear 
before  your  Honors  to  answer  the  premises  and  to  stand  to,  perform 
and  abide  such  order,  direction  and  decree  as  to  your  Honors  shall 
A— — seem  meet. 

^nTin'C>  W7=ih-^AWIlE?ffiE. 

J.  J.  ■Broiffiow, 

Solicitor,  and  of  Counsel. 


United  States  op  America,  > 

State  op  RnoDD  louitWD. 

On  this  fiftcontlf  day  of  October  A.  D.  1866,  before  me  came  William 
Beach  Lawrence,  who  being  by  me  duly  sworn,^  deposed  and  said  that 
he  is  the  complainant  in  the  preceding  Bill  of  Complaint  mentioned; 
that  he  has  heard  said  bill  read  and  knows  the  contents  thereof;  that 
the  same  are  true  so  far  as  stated  of  his  own  knowledge,  and  so  far  as 
stated  upon  his  information  and  belief  he  believes  them  to  be  true. 


WM.  fcurm, 
Gom'y  G.  Ovurt,  II.  I. 


DISTRICT  OF  MASSACHUSETTS,  8S. 


IN  EQUITY. 


WILLIAM  B.  LAWRENCE 

vs. 

RICHARD  H.  DANA,  JR.,  ET  ALS. 


DEPOSITION  OF  WILLIAM  BEACH  LAWRENCE. 

William  Beach  Lawrence,  of  lawful  age,  being  duly  sworn,  doth 
depose  and  say,  my  name  is  as  aforesaid  j I am  a citizen  of  Rhode 
Island;  I reside  at  Newport,  Rhode  Island;  I am  the  complainant  in 
this  cause 

I first  knew  Mr.  Wheaton  in  1823,  when  we  had  law  offices  in  the 
same  building  in  New  York,  and  though  much  his  junior,  we  soon 
became  quite  intimate. 

We  were  both  in  Europe  at  the  same  time  in  diplomatic  service, 
between  1826  and  1829,  and  after  I left  the  public  service  I lived  in 
Paris  for  some  time.  During  all  the  time  that  we  were  colleagues  we 
were  in  almost  daily  friendly  correspondence  upon  the  subject  of  our 
respective  official  duties,  particularly  such  of  them  as  involved  ques- 
tions of  international  law. 

From  that  time  onward  our  intimacy  constantly  increased,  and  we 
were  in  the  habit  of  interchanging  our  views  particularly  upon  interna- 
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tional  and  political  questions.  A considerable  portion  of  tlic  “ Elements” 
was  written  during  liis  leave  of  absence  of  six  months  in  1834,  most 
of  which  was  passed  at  my  house  in  New  York.  My  only  professional 
occupation  at  that  time  was  in  arguing  cases  before  the  French  commis- 
sion under  Mr.  Rives’s  treaty  of  1831,  which  involved  chiefly  questions 
of  international  law,  and  much  of  the  time  we  passed  together  in  my 
library  conferring  very  freely  about  our  respective  studies. 

He  published  his  first  edition  of  the  Elements  in  London  in  1836  — 
he  being  in  Europe — and  the  edition  in  Philadelphia  in  1836,  if  I 
remember  correctly,  was  printed  from  the  London  sheets. 

After  he  had  written  the  “History  of  the  Law  of  Nations,”  he  sent  the 
MS.  to  mo,  requesting  me  to  do  the  best  I could  with  it,  and  leaving  it 
to  my  discretion  what  to  do  with  it.  I sold  it  to  Gould  & Banks,  and 
superintended  its  publication  for  Mr.  Wheaton,  preparing  the  index,  &c. 
When  he  published  Ids  next  edition  of  the  “Elements,”  in  1846,  lie  was 
living  in  Berlin,  and  called  upon  me  again  to  arrange  for  and  supervise 
the  publication. 

The  title  to  this  edition  is  stated  in  the  bill.  1,500  copies  were 
printed,  I think. 

The  letter  of  July  10th,  1844  (a  copy  of  which  is  hereto  annexed 
marked  A),  illustrates  our  relations  to  each  other. 

My  intimacy  continued  witli  him  constantly  increasing,  and  a few 
weeks  before  his  death  we  were  in  Washington  together,  whither  I went 
as  his  friend  to  argue  his  copyright  case,  in  the  matter  of  his  Reports. 

In  1853,  before  the  edition  of  1846  was  entirely  exhausted,  Mrs. 
Wlieaton  asked  me  whether  something  could  not  be  made  for  her  sup- 
port out  of  some  of  her  husband’s  literary  labors.  I answered  that  I 
thought  there  could  be  out  of  the  “ Elements,”  and  that  I was  willing  to 
undertake  to  prepare  such  notes  and  additions  to  that  book  as  should 
bring  it  down  to  tlie  present  time.  In  reply  to  that  offer  she  wrote  to 
me  the  letter  a copy  of  which  is  hereto  annexed,  marked  B. 

I did  revise  the  text  and  prepare  notes,  which  were  published  by 
Little,  Brown  & Co.,  in  1855,  under  the  title  mentioned  in  the  bill. 

Soon  after  I began  these  notes,  a daughter  of  Mr.  Wheaton  was  mar- 
ried to  Mr.  Little. 

I devoted  myself  exclusively  for  two  years  to  the  preparation  of  these 
notes,  and  superintended  the  printing  of  the  edition,  and  prepared  an 
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Index  of  the  wliole  work.  Upon  the  appearance  of  this  edition  the  book 
was  adopted  by  the  United  States  for  distribution  to  our  Ministers  and 
Consuls,  &c.,  Congress  having  made  an  appropriation  for  the  purchase 
of  500  copies;  by  the  English  government  for  the  same  purpose,  and  for 
tlie  examination  of  candidates  for  diplomatic  service,  by  the  English 
Universities  and  by  the  Inns  of  Court  as  a text  book  for  students. 

In  the  spring  of  1860  I was  in  Paris.  I was  then  requested  by  Miss 
Wheaton,  on  behalf  of  herself  and  her  mother,  and  by  Mr.  Little,  to 
edit  a new  edition  to  be  published  by  Little,  Brown  <fc  Co.,  the  edition 
of  1855,  consisting  of  2,000  copies  or  more,  being  then  exhausted. 
This  edition  was  published  in  1863,  with  the  title  stated  in  the  bill. 

While  abroad  it  occurred  to  me,  in  view  of  the  effect  they  had  already 
had  in  increasing  the  sale  of  the  English  editions  of  the  work,  that  !Mr. 
Brockhaiis,  who  had  published  both  French  editions,  might  be  induced 
to  pay  something  for  the  notes  I contemplated  preparing  for  the  new 
edition,  and  I made  a proposal  to  him  to  that  effect.  lie  replied  that  he 
was  willing  to  pay  for  copyright  of  the  new  matter  if  it  should  be 
furnished  him.  Afterwards  it  was  proposed  to  him  to  pay  for  editions 
previously  published  by  him.  He  declined  to  pay  anything  for  them, 
but  expressed  his  willingness  to  enter  into  some  arrangement  which 
should  give  him  the  right  to  publish  the  new  matter.  These  negotiations 
with  him  continued,  without  coming  to  any  result,  until  after  all  the 
sheets  of  the  edition  of  1863  had  been  transmitted  to  him  in  advance  of 
publication.  He  then  stated  that  having  examined  the  new  annotations, 
he  was  disposed  to  make  a definite  arrangement  — which  he  stated  — 
which  should  give  him  the  right  to  print  the  new  matter  and  release  him 
from  all  claims,  honorary  or  othernise,  with  reference  to  the  former 
editions.  » 

Before  replying  to  this  offer  I wrote  to  Miss  Wheaton,  June  2d,  1863, 
a letter  which  contained  the  following  passages: 

“ I am  sorry  to  see  that  you  did  not  understand  my  letter.  I thought 
I had  made  it  clear  in  a delicate  way  that  I was  not  prepared  to  do 
what  Brockhaiis  requires.” 

I then  speak  of  some  annoyances  connected  with  the  publication  of 
the  book  in  the  previous  winter,  and  proceed : “ I came  to  a conclusion 
at  that  time,  from  which  I have  seen  no  reason  to  vary,  that  I will  occupy 
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myself  hereafter  on  no  literary  work  which  is  not  my  own  property,  and 

over  which  I do  not  possess  exclusive  control I had 

apprised  Mr.  Brockhaiis,  before  the  receipt  of  your  letter,  that  no 
arrangement  could  be  made  in  which  I was  included  till  I came  to  an 
understanding  with  you The  money  you  may  receive  forth- 

with, as  he  will  pay  it  under  my  assurance  to  complete  my  task,  but  in 
such  event  I must  have  an  assignment  of  the  copyright  here  as  well  as 
in  Europe,  so  that,  if  I do  anything  more,  which  at  my  age  is  very 
doubtful,  I may  thereafter  be  free  from  all  shackles. 

“ If  you  think  it  important  I will  come  up  and  see  you,  but  it  will  be  I 

unnecessary  unless  you  are  prepared  to  assent  to  the  arrangement  I 
have  indicated.” 

Her  reply  was  a request  to  me  to  come  to  Boston  as  suggested  in 
my  letter.  I have  it  ready  to  be  produced  when  called  for.  I came  to 
Boston  on  or  about  June  13, 18G3,  in  pursuance  of  my  said  suggestion 
and  her  said  request,  and  met  Miss  Wheaton.  She  then  told  me  that 
her  mother  was  very  sensitive  about  parting  with  the  entire  legal  title  ^ 

to  the  copyright,  and  had  a strong  feeling  on  this  subject,  and  tliat  she 
wished  I would  see  Mr.  T.  Parsons,  who  was  fully  authorized  to  repre- 
sent her  and  her  mother,  and  arrange  some  way  with  him  which  would 
not  wound  Mrs.  Wheaton’s  feelings  in  this  respect.  I assented  to  this, 
and  met  Mr.  Parsons  at  Cambridge.  Mr.  Parsons  said  to  me  that  he 
was  very  anxious  to  secure  the  6,000  francs  which  Brockhaiis  offered, 
and  that  he  had  told  Mrs.  and  Miss  Wheaton,  or  one  of  them,  that  the 
money  could  not  be  obtained  without  my  consent  and  intervention.  We 
conferred  together  some  time  as  to  what  arrangement  should  be  made. 

I will  here  state  that  nothing  was  said  at  this  interview  about  the  va- 
lidity or  legal  effect  of  any  of  the  copyrights,  my  attention  never  having 
been  directed  to  that  matter,  of  which  the  publishers  had  always  had 
exclusive  chai'ge. 

Mrs.  Wheaton’s  desire,  as  expressed  to  me,  was  to  keep  the  nominal 
title  to  what  her  husband  had  left.  We  fully  agreed  that  she  should 
have  no  claim  to  anything  in  the  book  that  resulted  from  my  labors. 

He  then  wrote  the  memorandum,  a copy  of  which  is  hereto  annexed, 
marked  C.,  and  the  original  of  which  I have  ready  to  be  produced  at 
the  hearing,  or  when  called  for. 
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I also  wrote  a letter  to  Brockliaiis  which  I handed  to  Mr.  Parsons. 
The  memorandum  annexed  is  in  Mr.  Parson’s  hand-writing,  and  the  sig- 
nature and  date  is  in  the  hand-writing  of  the  respondent,  Miss  M.  B. 
Wheaton.  It  was  delivered  to  me  on  the  14th  or  15th  of  June 
1863. 

Subsequently  some  more  interviews  took  place  between  us,  on  the  fol- 
lowing day  I think,  in  the  course  of  which  some  change  was  made  in  the 
agreement  as  to  the  French  editions  of  the  “Elements  ” and  the  “ His- 
tory,” and  the  expense  of  translation,  but  no  change  was  made  so  far  as 
j related  to  the  interest  in  the  American  editions. 

In  the  course  of  this  subsequent  negotiation  I received  a letter  from 
Mr.  Parsons,  dated  June  19th,  1863,  in  which  he  informed  me  that  my 
letter  to  Brockhaus  had  been  sent,  and  that  Mrs.  Wheaton  had  drawn 
on  Brockhaus  a bill  for  6,000  francs,  which  bill  he  subsequently 
informed  me  had  been  paid. 

In  my  letter  to  Brockhaus,  which  was  sent  to  him  by  Mrs.  Wheaton, 
I had  agreed  to  review  my  notes,  so  as  to  adapt  them  for  a European 
edition  and  to  translate  them  into  French. 

I occupied  myself  with  that  business,  and  in  the  summer  of  1865  I had 
so  far  completed  it  that  I took  ray  passage  in  the  steamer  from  Boston, 
to  sail  in  the  month  of  October  for  the  purpose  of  supervising  the  pub- 
lication at  Leipsic. 

In  the  month  of  September  I was  in  the  Store  of  Little  & Brown  in 
Boston ; I there  saw  Mr.  Flagg.  In  the  course  of  our  conversation  I 
asked  him  about  the  sale  of  the  edition  of  1863.  He  stated  that  it  was 
not  exhausted,  and  that  it  only  sold  tolerably  well.  No  intimation  was 
given  me  that  a new  edition  was  then  in  preparation. 

At  that  interview  I informed  him  of  my  intended  departure  for  Europe 
and  of  the  object  of  my  visit. 

My  private  affairs  unexpectedly  delayed  my  departure,  and  after  the 
sailing  of  the  steamer,  in  which  I had  taken  my  passage,  and  I think  in 
the  early  part  of  November,  I accidentally  learned  in  the  course  of  con- 
versation with  an  acquaintance,  that  Mr.  Dana,  one  of  the  respondents, 
was  preparing  a new  edition  of  “ Wheaton’s  Elements,”  to  be  puplished 
by  Little,  Brown  & Co.  I came  to  Boston,  and  not  being  able  to  learn 
anything  about  it  from  any  of  my  friends  there,  I called  upon  Mr.  Dana, 
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at  liis  office.  He  informed  me  that  he  -was  preparing  such  an  edition, 
but  that  he  was  well  aware  that  he  was  bound  to  ignore  all  mj  notes 
and  contributions  to  the  same  extent  as  if  they  wei’e  locked  up  in  my 
desk,  and  never  printed  or  published. 

On  the  6th  of  January  I wrote  a letter  to  Mr.  Parsons,  which  contains 
the  following:  After  speaking  of  Mr.  Brockhaiis’  offer,  in  1863,  I said, 

“ I therefore  asked  as  a condition  for  undertaking,  in  addition  to  what  I 
had  already  done  in  the  two  editions,  a task  which  I then  supposed 
would  occupy  six  months,  but  which,  at  the  end  of  two  years,  is  still 
uncompleted,  an  assignment  of  all  title  to  the  copyright.  On  these 
terms  1 proposed  to  authorize  Mrs.  Wheaton’s  draft  on  Brockhaiis. 
That  this  sum  was  obtained  exclusively  through  my  instrumentality  is 
not  the  less  unequivocally  declared  in  a letter  of  Mr.  Little,  which  I 
have  before  me,  than  in  those  of  Miss  Wheaton,  written  at  the  time,  on 
her  own  behalf  and  on  that  of  her  mother, 

“It  was  at  this  period,  June  1863,  that  your  intervention  occurred  at 
the  request  of  Miss  Wheaton. 

“ Mrs.  Wheaton,  it  was  understood,  while  not  denying  that  I had  amply 
earned  all  that  I asked,  had  expressed  a sensitiveness  as  to  abandoning 
all  title  in  the  last  of  her  husband’s  productions  that  remained  to 
her.  Actuated  by  the  same  motives  which  had  ever  governed  my  con- 
duct towards  the  family,  I assented  to  a memorandum,  which  you  drew 
up  and  sent  with  an  explanatory  note  to  Miss  Wheaton.  This  memo- 
randum, after  being  signed,  was  returned  to  me,  and  is  now  in  my  pos- 
session. 

“ By  it  it  was  expressly  agreed  that  Mrs.  Wheaton  would  make  no  use 
of  my  notes  without  my  written  consent;  that  she  would  give  me  the 
right  to  make  any  use  that  I wished  of  them,  and  that  she  would,  on  the 
payment  of  the  draft  on  Brockhaiis,  execute  a formal  instrument,  to  that 
effect,  and  which  it  was  understood  would  be  recorded  if  I desired  it.” 
I then  refer  to  my  interview  with  Mr.  Dana,  and  say  : 

“ In  the  course  of  his  remarks,  Mr.  Dana  disavowed,  in  the  fullest 
manner,  any  right  to  the  use  of  my  notes,  or  other  contributions  to 
either  of  the  editions  published  by  me.  These,  he  said,  he  knew  that 
he  ‘ was  bound  to  ignore  to  the  same  extent  as  if  they  were  still  in 
manuscript  and  locked  up  in  my  desk,  and  never  printed  or  published.’  ” 
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In  reply,  I received  from  Mr.  Parsons  a letter  as  follows : 

* Cambridge,  January  19,  1866. 

“ Dear  Sir  : I read  enough  of  the  document  received  by  me  by  mail 
to  know  its  subject,  and  then  sent  it  to  Mr.  Dana. 

“ I am  not  the  lawyer  or  counsel  of  any  party  in  this  question,  and 
you  will,  I am  sure,  see  that  in  a matter  of  so  much  importance  I should 
do  wrong  to  offer  any  advice,  or  even  form  an  opinion,  without  thorough 
investigation  and  careful  consideration.  And  this  my  engagements 
make  impossible. 

“ T ery  respectfully,  your  obedient  servant, 

“THEOPHILUS  PARSONS. 

“ The  Honorable  William  Beach  Lawrence.” 

A copy  of  so  much  of  the  above  letter  to  Mr.  Parsons  as  contains  a 
statement  of  the  contents  of  the  memorandum  I caused  to  be  sent  to 
^Messrs.  Little,  Brown  & Company  on  the  same  day  tliat  the  letter  was 
sent  to  Mr.  Parsons. 

The  original  papers,  copies  of  which,  or  of  parts  of  which,  are  embo- 
died in  this  affidavit,  I have  ready  to  be  produced  at  the  hearing  if 
called  for,  except  such  of  them  as  are  letters  which  have  been  sent  to 
the  respondents. 

My  attention  was  very  early  directed  to  the  subject  of  international 
law,  first  by  a strong  taste  which  I had  for  that  study,  and,  afterwards, 
by  my  duties  in  connection  witli  the  American  Legation  at  London. 
From  that  time  onward,  I have  occupied  myself  very  much  with  this 
matter,  and  a considerable  part  of  my  professional  business  for  many 
years  required  me  to  make  a special  study  of  very  many  questions  of 
intexmational  law.  I have  made  it  a considerable  part  of  my  studies  to 
read  the  different  works  on  this  subject  as  they  have  appeared  from  time 
to  time. 

It  has  also  been  my  habit,  for  thirty  or  forty  years,  to  read  very  con- 
• stantly  all,  or  nearly  all,  of  the  foreign  papers  and  periodicals,  and 
American  State  Papers,  which  contained  diplomatic  negotiations  and 
discussions ; and  I have  been  in  the  habit  from  them  and  from  all  other 
sources  which  came  under  my  observation  or  within  my  reach  of  mak- 
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ing  and  preserving  full  memoranda  and  references  as  to  all  matters 
transpiring  at  the  time,  and  as  to  previous  matters  referred  to,  or  which 
came  to  my  knowledge,  so  far  as  they  related  to  questions  of  interna" 
tional  law.  In  this  manner  I have  been  able  to  collect,  and  I have 
collected,  a very  large  amount  of  authorities,  consisting  of  diplomatic 
discussions  and  negotiations  between  all  the  civilized  nations. 

There  is  no  index  or  digest  from  which  one  can  find  all  these  matters. 
There  is  no  writer  who  has  collected  them  anything  like  as  fully  as  I 
have  done. 

In  my  collection,  I have  made  it  a great  point  to  preserve,  and  I have 
preserved,  the  original  text  of  discussions  and  dispatches,  because  I 
believed  that  no  paraphrase  of  mine  could  take  the  place  of  the  origi- 
nal texts,  and  for  my  edition  of  1863,  I have  translated  all  quotations 
which  were  in  foreign  languages.  I have  also  collected  a very  large 
mass  of  authorities,  consisting  of  the  opinions  of  writers  on  the  laws  of 
nations  and  judicial  decisions.  These  I have  collected  both  in  the 
course  of  my  studies  above  indicated,  and  of  the  various  professional 
duties  which  have  required  me  to  make  a particular  study  of  many 
branches  of  international  law. 

Since  1822, 1 have  been  collecting  a special  library  of  books  bearing 
upon  the  subject  of  international  law.  This  library  now  comprises 
upwards  of  five  thousand  volumes  in  nearly  all  the  modern  languages, 
embracing  not  only  the  works  of  writers  upon,  or  connected  with,  this 
subject,  but  a more  perfect  collection  than  is  to  be  found  anywhere  in 
the  United  States  of  public  documents  of  different  nations,  and  other 
original  documents,  contained  both  in  reports,  periodicals,  volumes  of 
newspapers,  &c. 

Both  this  collection  of  books  and  my  knowledge  of  authorities  have 
been  very  freely  and  frequently  availed  of  by  gentlemen  in  public  and 
professional  life  as  being  the  most  complete  extant. 

All  these  materials  I made  use  of  in  preparing  my  two  editions.  I 
also  read  over  again  all  the  principal  writers  upon  the  subject,  especially 
the  more  modern  ones,  and  made  from  the  book  of  each  writer  such 
extracts  and  citations  as  I thought  fit.  I also  read  over  many  printed 
collections  of  public  documents,  &c.,  where  I thought  I might  find  val- 
uable matter;  and  by  the  kindness  of  Mr.  Marcy,  Mr.  Cass,  and  Mr. 


Black,  ■while  those  gentlemen  were  Secretaries  of  State,  extended  to 
me  both  by  reason  of  previous  friendship,  and  the  work  on  which  I was 
engaged,  I was  enabled  to  examine  all  the  MSS.  in  the  State  Depart- 
ment that  I desired.  A room  in  the  department  was  placed  at  my  dis- 
posal, and  such  orders  were  given  as  enabled  me  to  have  access  to  all 
the  papers  of  the  department.  I spent  several  months  in  Washington 
solely  occupied  in  this  matter,  and  I extracted  from  these  MSS.  for  my 
notes  a very  considerable  amount  of  matter  never  printed  elsewhere. 

After  Mr.  Seward  was  appointed  Secretary  of  State,  in  answer  to  my 
request  to  be  allowed  to  make  some  further  searches,  he  informed  me 
that  it  had  been  determined  not  to  allow  any  one  not  connected  with 
the  department  to  inspect  its  confidential  correspondence. 

I also  used  in  my  annotations  MSS.  furnished  me  by  Mr.  Butler, 
formerly  Attorney  General  of  United  States,  and  other  gentlemen, 
which  have  never  been  published  except  in  my  notes  and  which  have 
remained  in  my  possession  since  I first  received  them. 

In  visits  which  I have  made  to  Europe,  I have  been  very  much 
assisted  in  my  researches,  the  results  of  which  have  been  embodied  in 
my  annotations,  by  information  communicated  to  me  by  many  gentlemen, 
as  well  those  in  ofiBcial  stations  as  others,  engaged  in  similar  pursuits, 
with  whom  I have  had  intercourse  personally  and  by  correspondence.  In 
these  and  other  ways  I have  been  enabled  also  to  put  into  my  anno- 
tations quotations  and  citations  from  books  and  newspapers  which  are 
not  found  in  any  other  similar  book,  and  I believe  are  not  to  be  found 
in  this  country  out  of  my  own  library,  and  some  of  them  are  not  in 
my  library.  Some  quotations  have  been  made  at  second  hand,  the  orig- 
inals not  being  accessible,  but  in  those  cases  I have  always  stated  the 
source  from  which  I took  them.  I will  add  that  all  the  expenses  atten- 
dant upon  these  matters,  which  have  been  very  considerable,  have  been 
paid  from  my  own  pocket. 

The  mass  of  materials  which  I have  collected  in  the  manner  indicated 
is  very  large.  I have  not  put  all  of  it  into  my  notes,  I have  selected 
such  portions  as  in  my  judgment  were  most  fit  to  go  into  it.  In  the  pre- 
paration of  the  new  French  edition,  on  which  I am  engaged,  I have  left 
out  some  things,  and  I have  inserted  others  which  might  have  been,  but 
were  not,  inserted  in  the  edition  of  1863.  I have  also  in  my  French 
edition  added  many  citations  relating  to  matters  which  have  occurred 
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since  the  preparation  of  the  book  of  1863,  as  well  as  from  tbe  works 
of  publicists  which  have  appeared  since  that  time. 

In  preparing  the  edition  of  1855,  I found  that  there  was  no  proper 
text  left  by  lilr.  Wheaton.  Many  pages  which  were  in  the  edition  of 
1846,  the  last  one  in  English,  were  not  reproduced  in  the  French  edition 
of  1848.  Many  new  pages  were  written  by  Mr.  Wheaton  in  French  for 
that  edition  and  never  printed  by  him  in  English. 

I took  the  edition  of  1848  as  the  standard.  I retained  all  such  parts 
of  the  editions  of  1846  as  were  reproduced  in  the  edition  of  1848, 
using  the  discretion  given  me  by  Mr.  Wheaton  by  his  letter  of  July 
10th,  1844,  previously  referred  to.  I omitted  about  thirty  pages  that 
were  in  the  edition  of  1846,  and  retained  some  pages  which  were  in 
that  edition,  but  which  he  had  omitted  in  the  French  edition.  I trans- 
lated from  the  French  edition  of  1848  about  thirty  pages  never  pub- 
lished in  English,  and  I inserted  them  in  their  proper  places  in  the 
book,  as  will  appear  in  the  following  detailed  statement.  In  it  I have 
used  the  letter  “ L ” to  denote  my  book  of  1863,  and  the  letter  “ D ” 
to  denote  the  respondents’  book. 

The  variations  between  !Mr.  Wheaton’s  text,  as  given  in  his  edition  of 
1846  and  mine  of  1863,  with  which  latter  Mr.  Dana’s  is  identical,  will 
be  indicated  iu  the  following  statement,  though  the  liberty  which  is 
taken  in  D.  of  new  numbering  the  sections  may  occasion  some  confusion 
in  tracing  them.  The  reference  to  L.  is  to  ed.  1863,  the  paging  of 
D.  is  at  the  bottom  of  his  page. 

The  very  first  paragraph  in  L.,  and  copied  from  it  by  D.,  is  not  to  be 
found  in  any  edition  published  by  Wheaton,  nor  is  there  any  MS.  of  it, 
to  my  knowledge,  by  Wheaton  in  English.  It  constitutes  the  first  page 
in  L.  It  is,  according  to  D.’s  paging,  his  4th  page,  though  the  first  of 

the  text.  It  contains  about  twenty-four  lines.  It  commences,  “ There  is 

no  legislative  or  judicial  authority,  etc.”  The  last  edition  by  Wheaton 
begins  with  what  is  the  § 2 of  L.  and  of  D.,  “ The  leading  object  of 
Grotius,  etc.”  See  ed.  1846,  p.  27,  the  first  of  the  text.  The  second 
variation  begins  at  p.  4,  line  19,  L.,  p.  6,  line  8,  D.  It  embraces  four 
entire  pages,  6-9  of  D.,  L.  pp.  4-8,  line  6.  These  pages  are  sub- 
stituted to  pp.  30-32,  line  14  of  ed.  1846. 

The  third  variation  is  p.  9,  two  lines  from  bottom  to  p.  14,  line  18 

in  L. ; p.  11,  12  lines  from  bottom  to  end  of  p.  15  in  D.  The  whole 
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matter  beginning,  “The  public  jurists  of  the  school  of  Puffendorf”  was 
inserted  for  the  first  time  in  L.  without  any  corresponding  omission 
from  edition  of  1846. 

The  pp.  36-42  in  edition  of  1846,  are  not  to  be  found,  at  least  in  the 
same  form,  in  the  editions  of  L.  and  D.,  and  L.  page  16,  line  16  to  p. 
18,  line  9,  D.  p.  17,  line  22  to  page  18,  line  33,  are  not  in  Wheaton’s 
ed.  of  1846. 

The  passage  in  L.  p.  18,  lines  5 to  9,  D.  p.  18,  lines  28  to  33> 
“binding  upon  the  whole  human  race,”  etc.,  not  in  French,  p.  21. 
The  six  last  lines  of  p.  45,  ed.  1846,  omitted  at  p.  22,  line  6 of  L.,  and 
p.  22,Jiue  IT  of  D. 

The  divisions  of  International  law,  p.  46,  ed.  1846,  and  which  would 
occur  in  L.  p.  27,  and  D.  p.  23,  are  wholly  omitted.  The  last  paragraph 
of  the  § “ It  is  perhaps,  etc.,”  will  be  found  substantialy  in  L.,  p.  14,  line 
29 ; in  D.  p.  15,  line  27. 

L.  p.  27,  D.  p.  23,  both  omit  1st  Source  of  international  law  given  in 
ed.  1846,  p.  47.  On  the  other  hand  the  encomium  on  text  writers  is 
not  in  ed.  1846,  but  at  p.  27,  line  7 L. ; p.  23,  line  13  of  D. 

What  follows  “ Treaties  of  Peace,”  in  L.  p.  27,  in  D.  p.  24,  is  not  in 
the  French  edition,  p.  25.  It,  instead  of  referring  to  Mr.  Madison, 
cites  Bynkershock,  which  is  the  authority  to  which  Mr.  Madison  liimself 
refers. 

The  whole  of  this  section,  entitled  “ Sources  of  international  law,” 
is  very  different  in  L.  pp.  27-30,  from  ed.  1846,  which  moreover  does 
not  agree  with  the  French,  pp.  25,  28.  It  is  arranged  by  D.  according 
to  L.’s  method,  and  not  according  to  Wheaton’s.  It  is  in  referring  to 
the  changes  here  made  that  Dr.  Twiss  remarks:  “It  is  most  satisfac- 

tory to  6nd  that  in  the  last  (sixth)  edition  of  Wheaton’  Elements,  (Bos- 
ton 1857,)  edited  after  his  death  by  Mr.  William  Beach  Lawrence,  the 
objectionable  doctrine  which  has  been  discussed  in  the  preceding 
sections  is  no  longer  maintained.” 

The  paragraph,  Ed.  1846,  p.  67,  beginning  of  the  page,  “as  to 
Semi-Sovereign  States,”  is  omitted  in  L.  58,  line  10,  D.  52,  line  29. 

The  subsequent  paragraph  is  also  changed.  In  Ed.  of  1846,  it  reads : 
“ All  independent  States  are  equal  in  the  eye  of  international  law, 
whatever  may  be  their  relative  power.  The  co-ordinate  sovereignty  of 
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a particular  State  is  not  impaired  by  its  occasional  obedience  to  the 
commands  of  other  States.” 

In  L.  and  D,  It  reads : “ All  Sovereign  States  are  equal,  etc.  The 
sovereignty  of  a particular  State,  etc.  Sovereign  is  inserted  for  inde- 
pendent, and  co-ordinate  is  omitted. 

Tlie  words  in  Ed.  1846,  p.  67,  “still  the  soverignty  of  the  inferior 
ally  or  protected  State  remains,  though  limited  and  qualified  by  the 
treaties  of  alliance  and  protection,”  are  omitted  in  L.  and  D.  On  the 
other  hand  in  L.  59,  D.  53,  is  inserted,  “ States  which  are  thus  dependent 
on  other  States  in  respect  to  the  exercise  of  certain  rights,  essential  to 
external  sovereignty  have  been  termed  Semi-Sovereign  States.” 

The  words  in  Ed.  1846,  p.  67,  line  28,  “This  State  may  be  occa' 
sionally,  etc.,  to  end  of  paragraph,  omitted  in  L.  59,  D.  53,  so  likewise 
p.  68,  line  13,  “by  the  10th  article,  etc.” 

The  paragraph  L.  74,  line  13  to  line  27,  D.  63,  line  7 to  end  of  page. 
“In  pursuance  of  this  stipulation,”  not  in  Ed.  1846. 

Ed.  1846,  p.  77,  line  5th  to  page  79,  line  5th  omitted  in  L.  p.  75,  line  5, 
and  D.  p.  64.  The  remainder  of  the  paragraph  L.  p.  75,  line  5 to  21, 
D.  64,  line  8 to  line  25  new. 

L.  p.  76,  lines  5 to  9,  D.  65,  lines  13  to  17  not  in  ed.  1846,  p.  79. 

In  same  page  L.  line  13  and  D.  line  19  is  inserted,  “ and  the  govern- 
ment acts  not  only  upon  the  states  which  are  members  of  the  confedera- 
tion, but  directly  on  the  citizens.”  and  D.  line  24,  L.  line  20,  “ The  com- 
positive state,  which  results  from  the  league,  is  alone  a sovereign  power.” 
These  are  not  in  ed.  1846. 

There  is  inserted  also  in  L.  76,  line  20,  D.  65,  line  27,  “ Germany  as 
it  has  been  constituted  under  the  name  of  the  Germanic  Confederation, 
presents  the  example  of  a system  of  Sovereign  States  united  by  an  equal 
and  permanent  confederation.”  Not  in  ed.  1846. 

The  paragraph  p.  80,  line  3 to  line  8,  ed.  1846,  omitted  in  L.  and  D. 

Ed.  1846,  p.  84,  lines  12  to  24  transposed  in  L.  82-83  and  D.  70  till 
after  the  succeeding  paragraph. 

The  paragraph  L.  86,  line  11  to  line  23,  D.  p.  73  line  6,  varies  mate- 
rially from  ed.  1846,  p.  87,  line  13  to  line  28. 

“ The  rights  to  which  sovereign  States,  &c.,”  L.  p.  115,  D.  89,  was  never 
in  English,  and  the  two  next  paragraphs  are  greatly  amplified  from  ed. 


33 


1846,  p.  101,  see  French  ed.  t.  1,  p.  75.  Lawrence’s  is  from  both  and 
not  the  same  as  eitlier. 

Paragraph  inserted  D.  90,  L.  116,  beginning  “In  the  exercise  and” 
not  in  ed.  1846,  p.  102,  but  in  Frencl)  ed.  t.  i.  76. 

L.  p.  115,  and  D.  p.  89,  the  words  “because  tliey  aro  not  limited 
to  particular  circumstances  ” inserted  after  absolute  international  rights 
of  States.  Pp.  117,  119,  in  cd.  1846,  are  not  in  Lawrence  p.  130,  or 
Dana  1 17,  nor  in  the  French  ed.  t.  i.  p.  92. 

P.  160  of  L.,  from  line  6 to  line  23,  pp.  160  - 163  being 
the  same  as  p.  132-135,  line  14  of  D.,  was  inserted  anew  by  Law- 
rence, see  ed.  1846,  p.  126.  These  pages  were  translated  from  French 
ed.  101-105. 

The  paragiaph  “Thus  full  and  absolute  jurisdiction,”  ed.  1846,  p. 
141,  not  in  L.  192,  D.  155,  nor  in  French  ed.  p.  121.  Ed. 
1846,  p.  130,  1801,  is  1800  in  Lawrence,  p.  167,  Dana  139. 

A marriage  contracted  in  a foreign  country  by  a fraudulent  evasion  of 
the  laws  of  the  States  to  which  the  parties  belong,  might  seem,  on  prin- 
ciple, to  be  void  in  the  country  of  their  domicile,  though  valid  under  the 
laws  of  the  place  where  the  marriage  is  contracted.”  Ed.  1846,  p.  137^ 
is  changed  in  L.  p.  181,  top  of  page;  D.  p.  150,  line  3 into  “ Iluberus 
holds  that  the  contract  of  marriage  is  to  be  governed  by  the  laws  of  the 
State  to  which  the  [jarty  is  subject.”  Tlie  latter  is  translated  from 
French  ed.  t.  i.  p.  116. 

These  words,  “ These  cases  seem  to  be  exceptions,”  etc.  ed.  1846,  p. 
137,  omitted  in  the  ed.  of  Lawrence  and  Dana. 

By  accident  Mr.  Wheaton’s  authorities  for  his  paragraph  on 
naturalization,  which  ought  to  have  appeared  in  L.  p.  173,  D.  142,  and 
which  appeared  in  L.’s  edition  of  1855,  to  which  D.  seems  not  to  have 
referred,  were  omitted  in  that  of  1863,  though  mentioned  in  the  Errata- 
These  authorities  are  Term  Reports,  vol.  V*11I,  p.  31.  Bos.  aud  Pull, 
Reports,  vol.  1,  p.  143,  Wilson  vs.  Maryatt. 

In  the  same  way  D.  has  followed  L.  in  what  he  omitted  in  the  same, 
article  after  the  word  jurisdiction.  Kent’s  Commentaries  on  Amer.  Law, 
vol.  11,  pp.  186  note,  5th  Ed.  and  after  lex  loci  conti actus.  John  Ch. 
Rep.  vol.  HI,  p.  211,  De  Couche  vs.  Saveliei-.  See  ed.  1846,  133-4. 

The  following  passage  in  Ed.  1846,  p.  144,  last  line,  is  dropped  in  L. 
p.  196,  and  D.  p.  158:  “It  has  been  seen  tiiat  a license  to  pass 
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through  a territory  with  an  army,  implies  immunities  not  expressed,  and 
it  was  material  to  inquire  why  the  license  itself  may  not  be  pi’esumed,’ 
also  a part  of  sentence  of  2nd  paragraph. — Ed.  1846,  p.  146,  dropped 
in  L.  p.  197,  D.  159,  line  15.  They  are:  “it  would  be  difficult  to 
assign  a reason  for  withholding  from  a license  thus  granted,  any  immu- 
nity from  local  jurisdiction  which  would  be  implied  in  a special  license.” 

Ed.  1846,  p.  146,  line  23,  “In  all  cases  the  exemption,”  etc.,  to  p. 
147,  line  17,  etc.,  suppressed,  substituting  “the  wliole  reasoning  upon 
which  such  exemption  had  been  implied  in  the  case  of  a sovereign  or  his 
minister,  applies  with  full  force  to  the  exemption  of  ships-of-war  in  the 
case  in  question.”  L.  197,  D.  159,  line  24.  This  accords  with  French  ed. 
Ed.  1846,  148,  line  9,  “ To  the  Court  it  appeared.”  L.  p.  194,  D.  p. 
160,  line  7,  “ according  to  the  judgment  of  the  Supreme  Court.” 

Ed.  1846-148,  lines  17-23.  “The  preceding  reasoning,”  suppressed. 

Ed.  1846,  p.  150,  line  24.  “ It  seemed,”  etc.,  suppressed.  Ed.  1846- 
l51,  line  14,  “ The  arguments,”  etc.,  to  “country,”  152,  line  15,  sup- 
pressed, and  paragraph.  “The  Court  came  to  the  conclusion.”  L. 
201,  D.  162,  line  24  inserted,  French,  t.  i.  p.  129. 

Ed.  1846,  p.  153,  line  5 to  line  9,  omitted,  another  paragraph  inserted 
in  L.  202,  line  20,  and  D.  163,  lines  26  to  164,  line  10.  Ed.  1846,  p. 
155,  3 lines  from  bottom  to  157,  6 lines  from  bottom  suppressed,  and 
new  matter,  L.  p.  208,  line  18,  D.  168,  line  11  introduced. 

Ed.  1846,  pp.  159-162,  line  5,  .beginning,  “These  principles,”  etc., 
suppressed,  in  L.  209  and  D.  170,  also  in  French  edition.  “ Though 
these  offences,”  L.  210  to  214,  D.  171  to  175,  omitted  in  the  French 
edition.  ■ ■ 

J 

Ed.  1846,  line  3 to  line  19,  p.  171,  and  “ the  laws  of  treason,”  etc.^ 
two  paragraphs  suppressed.  L.  232,  D.  180,  also  suppressed  in 
French  139. 

L.  p.  236,  D.  p.  189,  4 tines  from  bottom,  to  p.  189,  line  3,  sentence 
beginning:  “ In  the  negotiations  of  treaties,”  etc.  Tliis  is  not  in  ed. 
1846,  175.  It  is  in  French  p.  140. 

Ed.  1846,  176.  It  follows,  etc.,  omitted  in  Lawrence  246  and  Dana  192. 

I “The  same  reasons,  etc.,”  p.  196,  Ed.  1846,  omitted  Lawrence  291, 
Dana  228. 

, All  relating  to  African  slave  trade  from  256  to  280  L.  is  omitted  in 
French  ed. 


Bankruptcy  L.  293  D.  194-213  not  in  French  ed  p,  143.  “ The  exe- 

cution.” etc.,  L.  293,  D.  to  end  of  chapter  omitted  in  French  p.  149. 

Ed.  1846,  p.  196,  9 lines  from  bottom  to  4 lines  from  bottom:  “The 
same  reasons,”  etc.,  omitted  in  Lawrence  291,  and  Dana  p.  228. 

The  phrase  “ In  order  to  establish  the  claim  of  a particular  nation  to 
a right  of  property  in  any  portion  of  the  Sea,  that  nation  must  obtain 
and  keep  possession  of  the  portion  thus  claimed.”  Ed.  1846,  p.  236, 
changed  in  L.  341,  line  21 ; D.  269,  line  15,  “ In  order,  etc.,  this  nation 
must  obtain  and  keep  possession  of  it,  which  is  impossible. 

What  follows  in  Ed.  1846:  “The  writers,”  etc.,  p.  236,  line  18 
to  237,  2 lines  from  bottom,  omitted  in  L.  and  I).  “ II.  In  the  second 
place,  the  sea  is  an  element  which  belongs  equally  to  all  men,  like  the  air. 
No  nation,  then,  has  the  right  to  appropriate  it,  even  though  it  might  be 
physically  possible  to  do  so,”  inserted.  L.  341,  D.  269,  7 lines 
from  bottom, 

“The  reasons  wliich  forbid,  &c.”  Ed.  1846,  p.  238, line  19  to  line  24, 
not  in  L.  and  D. 

L.  408,  and  D.  311,  line  omit  “(5).”  Ed.  1846,  p.  279,  2 lines  from 
bottom. 

“The  notification,  etc.,  L.  318,  D.254,  line  24  in  French  p.  168  not 
in  Ed.  1846,  p.  236.  U.  S.  Stat.  at  large,  vol.  IX.  pp.  109,  869,  new. 

L.  448,  D.  334,  inserts  as  new  the  portion  of  the  citation  from 
Kliiber,  omitted  ed.  1846,  p,  304.  It  begins:  “Except  in  the  cases  of 
special  stipulations,”  etc. 

Ed.  1846,  p.  In  L.  p.  861,  by  the  omission  of  a comma  between 
contraband  and  property,  Wheaton  is  made  to  speak  of  “ contraband 
property  taken  in  breach  of  blockade.”  The  phrase  is  properly 
printed,  Ed.  1846,560:  “Such  as  contraband,  property  taken  in  breach 
of  blockade,  and  other  analagous  cases.”  But  the  enor  is  retained  by 
Mr.  Dana,  and  what  shows  conclusively  that  he  never  consulted  any 
edition  but  Lawi-ence’s  of  1863,  he  inserts  as  his  note  244,  p.  703.: 
“ This  should  doubtless  read  ‘ contraband  property,  or  property  taken, 
in  breach  of  blockade.  ” If  D.  had  referred  to  ed.  1846  or  to  a Fi’ench 
edit,  he  w'ould  not  have  been  misled:  “ comme  la  contrebande,  la  pro- 
priele  prise  en  violation  du  blocus  et  autres  eas  analogues.”  Elements, 
t.  ii.  p.  197. 

1 should  add  that  both  Mr.  Wheaton’s  Fi  ench  and  English  editions 
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have  an  appendix;  the  English  in  80  pages,  containing  treaties  and  con- 
ventions referred  to  by  him.  This  is  wholly  wanting  both  in  L.  and  D. 

Among  the  manuscripts  obtained  at  tlie  State  Departnicnt,  of  which  I 
made  use  in  the  preparation  of  my  notes,  I find  many  used  in  D. 
To  the  best  of  my  knowledge  there  has  been  no  printed  copy  made  of 
them,  except  so  far  as  they  may  be  contained  in  my  books.  There 
are  other  MSS.  also,  whicli  1 have  obtained  from  other  sources,  which 
are  employed  in  like  manner  by  D.  Among  them  are  despatches  of 
Mr.  Gallatin  and  Mr.  Wlieaton,  drafts  or  copies  of  which  are  in  my 
possession.  In  the  following  statement  none  are  mentioned  except 
those  which  D.  has  used. 

D.  p.  145,  L.  p.  928.  Mr.  Faulkner  to  Mr.  Thouvenel,  April  7,  1860. 
The  despatches  and  the  account  of  Zeitcr’s  case,  with  which  I had  been 
familiar  at  the  time  it  oceurred,  I being  then  in  Paris,  were  taken  by 
me  from  the  MSS.  in  the  State  Department. 

D.  ITT,  L.  216.  In  relation  to  impressments,  Mr.  Gallatin  to  Mr. 
Clay,  Secretary  of  State,  28  July  182T.  Mr.  Gallatin’s  MS.  despatches. 

D.  1T8,  L.  221.  Mr.  Cass,  Secretary  of  State,  to  l\Ir.  Dallas,  8 Oct. 
1860.  It  gives  a conference  between  Mr.  Dcchanan  and  Lord  Claren- 
don respecting  seamen,  deserters  from  merchant  service.  State 
Department. 

D.'291,  L.  3TT.  Mr.  Everett,  Seci-etary  of  State,  to  Mr.  Rives,  IT  of 
February  1853 ; Mr.  Buchanan  to  Mr.  Rush,  31st  March  1848,  as  to 
recognition  of  French  proisional  government.  State  Department. 

D.  303,  L.  399.  Mr.  Cass,  Secretary  of  State,  to  Mr.  Fay,  Nov.  12, 
1860,  as  to  rights  of  American  Ministers  abroad,  especially  as  to 
marriages.  State  Department. 

The  case  of  Mr.  Gallatin’s  coachman  is  also  mentioned  by  D.  p.  303 
I give  it  in  the  addenda  1006.  I have  nevei-  known  of  its  being  stated 
elsewhere.  It  occurred  while  I was  Secretary  of  the  Legation,  and  the 
discussion  with  the  Foreign  office  was  carried  on  by  me.  Gallatin’s 
Desp.  and  my  Private  Memoranda. 

D.  338,  L.  454.  Mr.  Wheaton  to  Secretary  of  State,  8th  July  1840, 
as  to  altering  treaties  after  ratification.  State  Department  and 
Wheaton’s  Despatches. 

D.  325,  L.  432.  Mr.  Marcy,  Secretary  of  State,  to  Mr.  Mason,  Sept. 
11,  1854,  and  Oct.  23,  1854.  Also  notes  between  Mr.  Mason  and 
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Count  Walewski,  Aug.  3 and  Aug.  7,  1855,  and  Mr.  Marcy  to  M.r 
Mason,  Sept.  11,  1854,  and  Jan.  1855.  These  despatches  are  not  found 
in  the  Annuaire  dcs  Deux  blondes  cited  in  this  place  for  other  matters. 
My  attention  was  called  to  them  by  Mr.  Marcy.  They  regard  the 
refusal  of  French  Consul  at  San  Francisco  to  give  testimony  in  Court. 

D.  339,  L.  460.  Mr.  Wheaton  to  Mr.  Butler,  tlien  Attorney  Gen- 
eral, January  20,  1855.  The  above  is  a private  letter,  sent  to  me  by 
Mr.  Butler  before  my  edition  of  1855  was  published.  It  has  been  in 
my  possession  ever  since.  It  relates  to  the  delay  of  France  to  pay  the 
indemnity  under  Rives’  treaty. 

D.  353,  L.  473.  Mr.  Marcy  to  Mr.  Mason,  Dec.  8,  1856,  as  to  the 
Marcy  Amendment  to  the  Declaration  of  Paris. 

D.  418,  L.  575.  Mr.  Cass  to  Mr.  Clay,  Nov.  26,  1858,  Paris,  subse- 
quent to  Congress.  Doc.  cited.  State  Department. 

D.  454,  L.  640.  Mr.  Marcy  to  Mr.  Mason,  Dec.  8,  1856,  of  a date 
subsequent  to  Congress.  Doc.  cited  here  — not  in  them. 

^ The  facts  as  well  as  the  contents  of  the  several  despatches  relating 

to  the  approval  of  the  Marcy  Amendment  mentioned,  were  obtained 
by  me  from  MSS.  in  the  Department  of  State.  I have  never  seen 
them  in  this  connection  printed  elsewhere. 

The  case  of  the  Bonaparte  marriage,  stated  in  D,  p.  151,  L,  p.  18,2 
and  for  which  neither  L.  nor  D.  cites  any  authority,  was  taken 
by  me  from  the  French  newspapci's  of  the  day  and  a French  pamphlet 
A account. 

I have  been  engaged,  since  the  publication  in  August  last  of 
the  book  of  the  respondents,  in  comparing  the  foot  notes  of  that  book 
with  those  in  ray  last  edition,  and  have  verified  all  the  statements  in 
the  affidavit  of  the  Hon.  E.  R.  Potter  in  this  case,  by  an  examination 
of  the  books  from  which  my  work  was  prepared.  This  I was  able  the 
more  readily  to  do  from  having  in  my  own  library,  or  accessible  to 
me  in  public  libraries,  nearly  every  citation,  if  not  every  citation,  which 
I had  made. 

The  references  to  authorities  in  D.  in  a vast  majority  of  cases,  are 
copied  apparently  directly  from  me,  as  is  shown  in  the  affidavit  of  Mr. 
Potter,  and  as  to  the  rest,  with  few  exceptions,  from  Story’s  Conflict  of 
Laws,  Wolsley  and  Ilallcck’s  International  Law,  U.  S.  Diplomatic 
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Papers  since  1861.  It  is  possible  that  in  some  few  instances  Phillimore 
lias  been  looked  into,  though  the  citations,  when  not  inaccurate,  if  not 
taken  from  L.,  are  in  Hallcck  at  the  place  where  Halleck  is  cited.  There 
arc  also  a few  references  to  Maine’s  Ancient  Law,  a work  published  since 
my  edition  of  1863,  and  also  to  Abdy’s  Kent,  which  appeared  within  the 
last  year,  and  which  is,  to  a great  extent,  a commentary  on  my  book, 
which  is  cited  at  nearly  every  other  page.  1 am  not  aware  of  a single 
instance  in  which  the  notes  of  D.  contain  any  new  matter  deduced  from 
the  references,  which  he  has  taken  from  Lawrence’s  Wheaton,  or  from 
the  other  authors,  here  mentioned,  but  he  has  conhned  himself  either  to 
giving  their  names  with  the  titles  and  pages  of  the  books,  without  con- 
necting them  in  any  way  with  the  text,  or  attaching-  them  to  a para- 
phrase of  my  notes.  Where  he  has  given,  as  he  has  in  some  instances, 
extended  remarks,  they  are  in  general,  presented  as  his  own  original 
essays,  without  authorities. 

On  several  occasions  long  lists  of  authorities,  such  as  Boullenois, 
Podenburg,  Ileiu-y  on  Foreign  Law,  have  been  cited,  but  I have  been 
able,  in  every  case,  to  trace  them  to  Story’s  Conflict  of  Laws,  from 
which  they  seem  to  have  been  so  servilely  copied.  A pamphlet  by- 
Pfeiffer,  on  the  question  growing  out  of  the  liability  of  the  restored 
government  of  Ilesse  Cassell  for  the  obligations  contracted  by  Joseph 
Bonaparte,  when  King  of  Westphalia,  has  been  adduced  as  an  exception. 
It  is  cited,  and  its  title  and  date  as  well  as  substance  of  the  work,  are 
given  in  Halleck  p.  34,  840-3,  and  Phillemore,  Yol.  iii,  p.  xx,  685,  711. 
I had  supposed  that  D.  might  have  quoted  Ilcffter  from  a different 
edition  from  mine,  as  when  I cited  the  judgment  of  tlie  Court  at  Aix  la 
Chapelle  from  Bergseu’s  ed.  p.  66,  are  cited  §§  36-39.  I have  seen  a 
copy  of  the  German  edition  of  Ileffter  of  1844,  in  the  Public  Library. 
I find  in  it  no  substantial  difference  between  the  arrangements  of  the 
two  editions,  the  judgment  being,  in  each  case,  in  a note  attached  to  the 
same  portion  of  the  work.  The  sections  to  which  he  refers  it,  have  no 
connection  with  the  subject.  There  is  in  the  same  library  a copy  of  the 
History  (Geschiete)  of  Savigny,  in  German,  but  none  of  the  System. 
They  have  in  French  both  works  of  the  same  edition  with  mine.  I may 
add,  that  of  fifteen  citations  made  by  me  to  Westlake,  thirteen,  the  only 
ones  he  has,  are  in  D.,  in  the  same  connection  in  which  they  are  used  by 
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me.  I have  not  been  able  to  make  a complete  examination  as  to  other 
authors,  beyond  verifying,  as  I have  done,  those  made  by  ilr.  Potter, 

In  some  instances,  and  I would  refer,  by  way  of  illustration,  to  his 
note  [53  p.  151,  which  corresponds  with  my  note  [62,  p.  181.  D.  has 
simply  copied  me,  substituting  for  the  L.  at  the  end  of  the  note,  D. 

In  general,  however,  without  going  beyond  them  for  new  matter,  he 
has  paraphrased  my  notes,  not  unfrequcntly  mistaking  their  scope  as 
well  as  the  point  for  which  the  references  were  cited.  I would  particu- 
larly refer  to  [27,  p.  64,  corresponding  with  my  note  [30,  p.  75.  [202 

p.  514,  corresponding  with  L.  [212,  p.  705,  and  note  D.  [46,  p.  137,  L. 
[56,  p.  165. 

In  the  first  case  [27  D.  where  I had  said  ([30  L.)  that  By  an  Impe- 
rial ukase  of  14-26  March  1861,  the  Council  of  State  of  the  Kingdom  of 
Poland  was  re-established,”  D.  says,  “In  1861  the  diet  of  Poland  was 
re-established,”  Wheaton’s  text  states  that  the  last  diet  of  Poland  was 
abolished  in  1832.  In  the  case  of  note  D.  [202,  L.  212,  the  question  in 
1860  was  as  to  cerlain  districts  of  Savoy  adjoining  Switzerland  neutral- 
ized in  1815,  and  to  tliat  all  the  references  given  by  D.  as  well  as  by 
L.  apply;  D.  says  “The  Confederation  claimed  that,  if  released  by 
Sardinia,  Savoy  ought  to  be  united  to  them.” 

lu  the  case  of  note  D.  [46,  L.  [56,  an  accidental  omission  in  my  trans- 
lation from  Tripier,  attempted  to  be  paraphrased  by  D,,  of  the  word  real, 
unimportant  in  my  case  on  account  of  the  context,  has  led  D.  into  a 
total  mistake  of  the  French  law  there  referred  to,  and  which  requires 
the  recording  or  inscription  of  “ the  transfer  inter  vivos  of  real  projJertij 
or  of  (real)  rights  (droits  reels)  susceptible  of  hypothecation  in  the 
bureau  des  hypotheques.”  An  examination  of  either  Westlake  or  Tripier, 
from  the  former  of  which  D.  copies  a quotation  of  mine,  would  have  pre- 
vented the  error.  Moreover  the  code  civil  (art.  2114)  shows  that  only 
real  property  and  real  rights  are  susceptible  of  mortgage  or  (hypotheque), 
D.  renders  (p.  137)  droits  reels  “corporeal  personal  property.” 

With  regard  to  many  of  my  citations  copied  into  D.  as  they  were 
made  during  a period  running  through  nearly  forty  years,  and  in  many 
cases  from  newspapers  and  ephemeral  pamphlets,  it  is  scarcely  possible 
that  the  same  should  have  also  been  made  by  another  person  and  given 
to  D.  The  coincidence  in  so  many  hundred  cases  would  be  remarkable* 
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1 would,  bj  way  of  illustration,  state  that  as  to  the  Nord,  a newspaper 
printed  at  Brussels  a part  of  the  time,  and  in  Paris  tlie  rest  of  the  time, 
and  from  which  D.  in  common  with  myself,  has  made  citations  between 
1860  and  1863,  after  the  most  diligent  inquiry,  I cannot  learn  that  any 
copy  was  taken  in  this  section  of  the  United  States,  except  by  myself, 
till  July,  1864,  when  it  was  taken  by  the  Boston  Athenmum.  No 
citation  in  D.  is  subsequent  to  1863,  nor  is  there  any  of  a date  later 
than  my  last  edition  from  the  Almauach  de  Gotha,  or  Annuaire  des  Deux 
Mondes,  previous  to  which  time  the  coincidences  in  our  quotations  from 
those  works  are  very  numerous.  No  continental  elementary  text  writer 
since  1863  is  mentioned  by  D.  The  names  of  Couchy,  Gessner,  Verge, 
Otto  Pradier  Fodeie,  are  not  to  be  found  in  his  book,  nor  are  there  any 
European  diplomatic  notes  since  my  time  noticed,  except  such  as  are 
connected  with  American  affairs  and  to  be  found  in  the  Diplomatic 
Correspondence  published  at  Washington, 

I should  state  that  the  index  to  the  edition  of  1855  was  made  exclu- 
sively by  me,  and  that  of  1863  by  me  with  tlie  aid  of  the  lion.  E,  R. 
Potter.  His  statements  as  to  the  index  of  D,  I have,  as  in  the  case  of 
the  foot-notes,  verified. 

.Not  having  confidence  in  my  own  judgment  in  a matter  in  which  my 
feelings  were  intensely  excited,  and  which  involved  a question  of  law; 
as  well  as  of  expediency,  I went  as  soon  as  practicable,  after  obtaining 
a copy  of  D.,to  Saratoga,  where  Cliancellor  Walworth  resides.  I asked 
his  opinion,  to  guide  my  action,  as  to  the  existence  of  a piratical 
invasion  of  my  rights  by  the  respondents,  and  of  the  appropriate 
means  of  protecting  them.  After  a delay  of  a fortnight,  during  which 
as  he  assured  me,  he  had  been  constantly  engaged  in  comparing  the 
different  editions  of  Wheaton,  and  having  before  him  the  memorandum 
of  June  14,  1863,  as  well  as  Wheaton’s  edition  of  1846,  my  two 
editions  of  1855  and  1863,  and  Dana’s  edition,  he  sent  me  the  opinion 
which  is  annexed,  marked  D.  Since  the  receipt  of  that  opinion,  I 
have  devoted  my  time  almost  exclusively  to  a careful  examination  of 
my  books  and  of  the  respondents’,  fo.  the  preparation  of  the  evidence 
in  the  case. 


United  States  op  America,  ) 

District  of  Mass.  ss.  5 

Subscribed  and  sworn  to  by  the  said  W.  B.  Lawrence  this 
day  of  October  A.  D.  1866. 

Before  me, 


U.  S.  Commissioner. 


A.  W.  B.  L. 


Berlin,  10  July,  1844. 

My  Dear  Lawrence, 

I have  now  to  thank  you  for  your  very  kind  & interesting  letter  of 
the  14  June. 

My  accounts  from  Wasliington  represent  the  fate  of  the  Treaty  with 
the  Zollverein  as  suspended  between  rejection,  & laying  on  the  table 
until  the  next  Session.  Should  the  latter  course  be  adopted,  we  may 
be  able  to  put  new  life  into  it.  In  any  case  I shall  never  be  disposed 
to  repudiate  my  share  of  responsibility  for  a measure  honestly  intended, 
& as  I believe  well  adapted,  to  pi’omote  the  best  interests  of  the 
Country.  I am  very  mucli  obliged  by  the  support  you  have  given  me  on 
this  occasion  with  your  usual  tact  & discretion.  I have  not  yet  seen 
anything  in  the  newspapers,  since  the  publication  of  Horseman’s  stupid 
letters,  which  manifest  the  desire  to  connect  my  name  & efforts  in  this 
business  with  any  party  purposes.  I wish  to  be  considered  as  acting 
as  I really  have  acted,  quite  independent  of  any  such  objects.  Should 
you  at  any  time  see  anything  of  that  sort  worth  noticing,  I rely  upon 
your  taking  care  of  me. 

I am  glad  to  hear  that  the  publication  of  the  UisD  of  the  Law  of 
Nations  is  going  on  so  well  under  your  auspices.  I pray  you  to  make 
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any  alteration,  or  add  any  explanatory  notes  you  may  judge  necessary. 
I should  perhaps  have  done  better  to  have  analysed,  rather  than  given 
in  extenso  those  long  documents  about  the  Right  of  Search  ^ Treaty  of 
Washington.  But  American  readers  will  be  more  tolerant  of  such 
lengthy  papers  than  Europeans,  & they  may  be  of  convenient  reference, 
as  manifestos  of  the  opinions  & purposes  of  our  Gov’t  upon  these  mat- 
ters. I hope  you  will  find  the  means  of  sending  (among  others)  Mr. 
Clay  a copy.  He  has  recently  expressed  himself  in  a very  friendly 
manner  towards  me. 

I lately  wrote  you  requesting  to  know  wliether  an  arrangement  could 
be  made  with  Banks  or  any  other  publishing  house,  for  a new  Edition, 
(it  will  in  fact  be  a new  work)  of  the  Elements  of  International  Law. 
I would  undertake  to  get  it  ready  by  the  next  Spring.  It  will  make  two 
goodly  8vo.  vols. — But  I shall  expect  to  be  well  paid.  Tlic  Avork  is 
about  being  published  in  French  A Spanish.  1 have  desired  a copy  of 
the  '‘llistoire  des  Petqdes  du  Nord  ” to  be  sent  you  from  Paris.  I can- 
not, after  all  your  kind  aid,  ask  you  to  review  it  yourself — but  only 
request  you  to  see  that  it  is  reviewed  in  the  N.  American.  I am  sure 
Mr.  Sparks  would  undertake  it,  if  you  send  it  to  him.  But  if  you  are 
disposed  to  do  it  yourself,  tant  niieux. 

I hear  nothing  about  the  Judgeship,  but  I have  no  reason  to  believe 
that  j\Ir.  Tyler  has  ever  thought  seriously  of  mo  for  that  place,  or 
that  he  thinks  I have  any  sj)ccial  qualifications  for  any  tiling  but 
German  affairs. 

I have  been  much  struck  with  your  views  of  the  Presidential  game. 
The  doctrine  of  moral  probabilities  must  be  carried  to  a higher  degree 
of  perfection  than  it  has  as  yet  attained,  before  it  can  be  applied  to 
such  problems,  the  solution  of  which  depends  upon  so  many  contingen- 
cies & disturbing  forces.  I pray  you  to  let  me  hear  from  you  as  often 
as  you  can  find  time,  on  these  matters. 

Please  to  send  me  the  Proof  Sheets  to  the  care  of  the  Legation  in 
London. 

Remember  me  to  C.  King,  tho’  he  is  against  my  Treaty. 

Ever  truly  yours. 


H.  W. 
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B.  w.  B.  L. 

Cambridge  July  29th  1853. 

My  Dear  Mr.  Lawrence, 

I hasten  to  reply  to  your  kind  note,  and  to  assure  you  that  nothing 
could  give  me  greater  satisfaction,  than  to  believe  that  you  would  under- 
take the  revision  of  the  “International  Law”  with  a “Memoir.” 

Xo  man  knew  better,  or  was  more  esteemed  by  my  lamented  husband 
than  yourself,  and  to  no  one  would  we  so  willingly  trust  this  task  with 
the  full  conviction  that  it  would  be  done  in  a manner  grateful  to  our 
feelings. 

Of  my  husband’s  life  in  X.  Y.  you  know  more  than  any  one  perhaps, 
and  of  the  high  standing  be  long  held  there. 

I have  not  received  any  proposal  as  to  “price.”  We  think  Lea  & 
Blanchard  desire  to  purchase  the  “ Copy-right”  out-right,  what  do  you 
think  would  be  most  for  the  interest  of  my  children.  We  have  consulted 
Mr.  Dana  <fc  Mr.  Pai’sons  both  are  rather  undecided,  you  from  having 
more  knowledge  of  tlie  publishers  &c.  will  be  better  able  to  judge.  My 
daughters  will  be  in  Newport  this  week  on  a visit  to  their  cousin  Mrs. 
Philip  Allen  you  will  perhaps  have  an  opportunity  to  speak  with  one  of 
them  on  the  subject  more  at  large  than  I can  write.  Accept  my  Iieartfelt 
thanks  for  the  kind  expressions,  and  kind  proposal.  To  one  who  has 
lost  nearly  all  “ that  makes  life  dear  ” it  is  soothing  to  receive  a proof 
that  the  departed  are  not  quite  forgotten. 

With  kind  regards  to  Mrs.  Lawrence, 

Yours  very  truly, 

C.  WHEATUN. 


C.  W.  B.  L. 

Memorandum  — 

Mr.  Lawrence  will  write  to  3Ir.  Brockliaus,  in  terms  to  bring  to  Mrs. 
Wheaton  the  right  to  draw  on  Mr.  Brockliaus,  at  once  for  6000.  Francs  — 
He  will  also  endeavor  to  get  from  Mr.  Brockliaus,  as.  much  as  he  can 
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towards  the  actual  expense  of  having  the  translation  into  French,  made 
here  And  so  mucli.  of  that  expense  as.  he  fails  to  get.  from.  B.  Mrs. 
Wheaton  will  pay,  from,  the  proceeds,  of  the  draft  on  Brockhaus.  On 
the  payment  of  her  draft  on  B.,  Mrs.  Wheaton  will  agree  formally,  to 
make  no  use  of  Mr.  Lawrence’s  notes,  in  a new  edition  without  his  writ- 
ten consent  and  Mrs.  Wheaton  will  give  to  Mr.  Lawrence  the  right  to 
make  any  use  he  wishes  to  of  his  own  notes 

M.  B.  WHEATON 


June  14th  1863 


Stamp  Duty  paid 
John  Sargent, 

Collector  of  Internal  Revenue, 
Oct.  10th,  1866. 
Penalty  Remitted. 


5 cents, 
J.  S. 
Oct.  10. 

18GG. 
Int.  He. 


On  the  same  sheet  is  the  following: 

Dear  Miss  Wheaton  — Mr.  Lawrcnee  & I have  come  to  a perfectly 
amicable  result,  which  is  expressed  generally  in  this  memorandum 

I will  give  you  my  reasons,  if  they  do  not  occur  to  you,  when  we  meet. 

If  this  result  be  satisfactory  please  make  a copy  for  yourself  of  tlie 
memorandum. 

Very  sincerely  y’rs 

THEOPHILUS  PARSONS 

If  convenient,  take  a copy  also  of  Mr.  Lawrence’s  letter  toJMr.  Brock- 
haus which  seems  to  me  entirely  satisfactory. 


I 


D.  W.  B.  L. 

CASE  AND  OPINION. 


OPINION  OF  CIIANCELLOK  WALWORTH. 


Our  distinguished  fellow-citizen  and  eminent  publicist,  Henry  Whea- 
ton, LL.D.,  died  in  March  1848.  During  his  long  sojourn  in  Europe, 
as  one  of  the  diplomatic  representatives  of  the  United  States,  he  com- 
piled his  first  edition  of  the  “Elements  of  International  Law,”  which 
was  publislicd  at  Philadelpliia  and  at  London  in  1836.  The  copyright 
of  the  Philadelphia  edition  expired  in  1864,  and  was  not  renewed  in 
the  name  of  his  widow  or  heirs. 

In  1846  a new  edition,  with  some  additions  and  corrections  was  pub- 
lished in  Pliiladelphia,  and  was  attempted  to  be  copyrighted  there  in 
the  name  of  the  author.  But  as  Mr.  Wheaton  was  not  a resident  of 
that  District,  that  co|)yright  was  probably  void;  and  gave  no  exclusive 
right  to  the  author’s  additions  and  corrections.  Mr.  Wheaton’s  latest 
additions  to  his  Elements  of  International  Law  were  made  in  1847,  and 
were  published  in  1848,  in  French,  at  Paris  and  at  Leipsic,  in  what  has 
been  calted  the  fifth  edition  of  his  work; 

In  1855,  liis  long  tried  and  devoted  friend,  William  Beach  Lawrence, 
who  for  a time  had  been  one  of  his  diplomatic  colleagues  in  Europe,  for 
the  purpose  of  aiding  the  widow  and  children  of  the  then  deceased 
author  of  Wheaton’s  International  Law,  prepared  a new  edition  thereof, 
called  the  sixth  edition.  In  this  edition  the  editor  made  many  altera- 
tions in,  or  rather  additions  to,  the  text  of  former  English  editions  of  the 
work;  most  of  which  additions  were  the  editor’s  own  translations  from 
Mr.  Wlieaton’s  additions  in  French,  and  published,  for  the  first  time, 
at  Paris  and  at  Leipsic  in  1848.  And  he  added  very  cojjious  notes  of 
his  own,  in  reference  to  questions  of  international  law,  which  had  arisen 
since  the  publication  of  Mr.  Wheaton’s  last  edition,  as  well  as  to  some 
tliat  had  arisen  previously  tlierelo.  The  editor’s  notes  also  contained 
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numerous  references  to  published  works  of  writers  ou  the  subject  of 
international  law,  explaining,  confirming,  or  elucidating  the  text  of  Mr. 
Wheaton’s  work,  and  also  the  notes  of  the  editor  of  this  sixth  edition. 
And  many  original  references  to  public  documents,  treaties,  diplomatic 
correspondence,  &c.,  were  made  by  the  editor,  which  added  very  con- 
siderably to  the  value  of  Mr.  Wheaton’s  most  excellent  work. 

This  sixth  edition  was  published  at  Boston  in  1855,  with  the  editor’s 
English  additions  and  notes;  with  nearly  tw'o  hundred  pages  of  intro- 
ductory remarks,  by  the  editor,  containing  a brief  history  of  the  life, 
character,  literary  productions,  diplomatic  achievements,  &c.,  of  the 
author  of  the  original  text  of  the  work.  The  copyright  of  the  whole 
of  this  edition  was,  with  the  assent  of  Mr.  Lawrence,  taken  out  in  the 
name  of  Mrs.  Catherine  Wheaton,  who  was  then  the  widow  of  the 
eminent  publicist;  one  of  whose  daughters  was  the  wife  of  Mr.  Little 
of  Boston,  then  and  now  a member  of  the  firm  of  Little,  Brown  & 
Company,  who  were  the  publishers  of  that  sixth  edition.  Mr.  Lawrence 
afterwards  prepared  and  edited  a second  at\notated  edition  of  Wheaton’s 
Elements  of  International  Law;  including  his  notes  to  the  sixth  edition, 
with  some  slight  corrections.  To  those  notes  very  extensive  new  notes 
were  added,  not  only  in  reference  to  the  subject-matters  discussed  in 
the  body  of  the  w'ork,  but  also  in  reference  to  many  international 
questions  which  had  arisen,  and  been  discussed  or  acted  upon,  since 
the  preparation  of  that  sixth  edition ; ])arlicularly  in  reference  to  ques- 
tions arising  out  of  the  civil  war  in  the  United  States,  Most  of  the 
“Introductory  remarks”  contained  in  the  annotated  edition  of  1855,  were 
either  embraced  in  a re-written  notice  of  Mr.  Wheaton,  by  the  editor, 
or  were  incorporated  into  the  editor’s  notes  to  this  last  edition.  It  was 
published  in  18G3,  at  Boston,  by  Little,  Brown  & Company,  and  simul- 
taneously at  London,  by  Sampson  Low,  Son  & Company.  And  the 
American  copyright,  as  in  the  previous  edition  edited  by  Mr.  Lawrence, 
was  entered  or  taken  out  in  the  name  of  Catherine  Wheaton,  who  was 
then  living,  but  has  since  died. 

As  the  second  annotated  edition  was  going  through  the  press,  the 
editor’s  notes,  in  connection  with  the  text,  were  sent  to  Mr.  Brockhaus, 
at  Leipsic,  who  had  published  the  French  edition  of  1848.  And  he 
offered  Mr.  Lawi’ence,  as  an  honorarium,  or  voluntary  and  honorary  allow- 
ance for  the  anticipated  profits  to  be  derived  from  the  publication  of  a 
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Fi'ench  translation  of  those  notes  in  connection  with  the  work,  the  privi- 
lege of  drawing  on  him  for  six  thousand  francs.  Mr.  Lawrence  was  anx- 
ious to  obtain  this  honorarium  for  the  benefit  of  Mrs.  Wheaton  and  her 
unmarried  daughter ; but  was  not  willing  to  have  a French  edition  of 
his  notes  publislied  unless  he  had  the  supervision  of  their  translation. 
And  as  that  translation,  and  the  corrections  of  his  notes,  would  require 
at  least  six  months  of  his  time  and  labor,  and  considerable  pecuniary 
expense,  he  thought  he  ought,  as  an  equivalent  therefor,  to  have  the 
exclusive  right  thereafter  to  use  his  own  notes,  as  copyrighted,  without 
any  interference  by  any  one,  and  that  they  should  not  thereafter  be 
used  by  Mrs.  Wheaton,  or  her  representatives  or  assigns,  without  his 
consent.  But  upon  those  terms  he  was  willing  to  give  her  the  benefit 
of  the  offered  honorarium,  and  to  authorize  her  to  draw  for  the  same, 
by  his  giving  to  Mr.  Brockhaus  the  assurance  that  he  would  furnish  him 
with  the  desired  French  translation  of  his  (Mr.  Lawrence’s)  notes  for 
publication.  All  this  he  communicated  to  Miss  Martha  B.  Wheaton, 
the  unmarried  daughter,  who  was  acting  for  her  mother,  as  well  as  for 
her  own  benefit.  It  resulted  in  the  following  memorandum  of  the 
agreement  or  understanding  of  the  parties,  which  memorandum  was 
drawn  up  by  Professor  Parsons,  of  the  Law  School  at  Harvard  College, 
as  the  friend  of  Mrs.  Wheaton  and  her  daughters,  and  was  signed  by 
Miss  Martha  B.  Wheaton,  who  professed  to  act  for  her  mother. 

“ Mr.  Lawrence  will  write  to  Mr.  Brockhaus  in  terms  to  bring  to 
Mrs.  Wheaton  the  right  to  draw  on  Mr.  Brockhaus  at  once  for  six 
thousand  francs.  He  will  also  endeavor  to  get  from  Mr.  Brockhaus  as 
much  as  he  can  towards  the  actual  expense  of  having  the  translation 
into  French  made  here.  And  so  much  of  that  expense  as  he  fails  to 
get  of  Mr.  Brockhaus,  Mrs.  Wheaton  will  pay  from  the  proceeds  of  the 
draft  on  Brockhaus. 

“ Mrs.  Wheaton,  on  the  payment  of  her  draft  on  Brockhaus.  agrees 
formally  to  make  no  use  of  Mr.  Lawrence’s  notes  in  a new  edition 
without  his  written  consent.  And  Mrs.  Wheaton  will  give  to  Mr. 
Lawrence  the  right  to  make  any  use  he  wishes  to  of  his  own  notes. 

“M.  B.  WHEATON. 

“June  14,  1863.” 

Simultaneously  with  the  date  of  this  written  memorandum,  ^Ir. 
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Lawrence,  pursuant  to  the  terms  of  the  arrangement,  wrote  to  Mr. 
Brockhaus,  a letter  of  which  the  following  is  a copy: 

Ochre  Point,  Newport,  ^ 
June  14th,  1863.  5 

Dear  Sir,  — I have  made  satisfactory  arrangements  with  Mrs.  Wheaton 
by  which  T relinquish  to  her  all  claim  against  the  6000  francs  in  your 
hands,  she  defraying  the  expenses  of  translation,  if  any,  which  you  may 
net  defray.  I am  very  unwilling  to  have  the  translation  made  other- 
wise than  under  my  own  direction,  and  the  alterations  render  my  super- 
vision necessary.  The  new  matter  which  1 shall  insert,  and  the  conden- 
sation of  the  old,  would  I trust,  amply  compensate  you  for  the  difference 
between  the  expense  of  translation  in  Europe,  and  here.  I know  not 
what  it  would  cost  there,  but  I tliink  it  might  be  effected  here  for  2,000 
francs.  At  all  events,  if  that  is  allowed,  the  difference,  if  any,  will  be 
made  up  on  this  side.  There  will  be  more  pages  than  I supposed,  but 
I propose  to  cover  actual  cost  only. 

“I  sincerely  desire  that  Mrs.  Wheaton  may  be  enabled  to  retain  the 
whole  of  the  6,000  francs  for  which  she  is  authorized  to  draw  on  that 
account.  I will  go  to  work  immediately.  Indeed  I am  already 
em23loyed  in  correcting  the  notes,  but  I fear  that  I cannot  promise  you 
any  part  of  the  translation  before  six  months.  I go  to  Washington  in 
a few  days  to  examine  the  documents,  which  1 cannot  obtain  elsewhere, 
and  neither  for  that  nor  for  any  other  expenses  do  I make  any  charge. 
I ought  to  repeat  that  you  omit  to  notice  that  I shall  expect  twenty-five 
copies,  including  corresponding  copies  of  the  Elements,  and  if  two 
editions  are  made,  the  same  for  each.  Should  any  books  appear  which 
you  deem  important  for  me  to  use  in  connection  with  the  work,  it  would 
be  for  your  interest  to  forward  them. 

Should  Mrs.  Wheaton  hear  nothing  from  you  to  the  contrary  before 
the  tenth  of  August,  she  proposes  to  draw  on  that  day. 

Yours  truly, 

W.  B.  LAWRENCE.” 

Mr.  F.  A.  Brockhaus. 

This  letter  was  delivered  to  Professor  Parsons  at  the  time  he 
conducted  the  arrangement,  on  behalf  of  Mrs.  Wheaton  and  her  daughter 
with  Mr.  Lawrence.  And  he  sent  it  to  Miss  Martha  B.  Wheaton,  when 


he  transmitted  to  lier  the  memorandum  of  the  arrangement  he  had  made 
to  be  signed  by  her.  These  were  accompanied  by  tlie  following  note 
from  him : 

“Dear  Miss  Wheaton : Mr.  Lawrence  and  I have  come  to  a perfectly 

amicable  result,  which  is  expressed  generally  in  this  memorandum.  I 
will  give  my  reasons,  if  they  do  not  occur  to  you,  when  we  meet.  If 
this  result  be  satisfactory,  please  make  a copy  for  yourself  of  the 
memorandum. 

Very  sincerely  yours, 

THEOPIIILUS  PARSONS.” 

“ If  convenient  take  a copy  also  of  Mr.  Lawrence’s  letter  to  Mr. 
Brockhaus,  which  seems  to  me  entirely  satisfactory.” 

Upon  the  receipt  of  the  memorandum  and  letter,  by  Miss  Wheaton, 
she  signed  the  former,  and  caused  it  to  be  delivered  to  Mr.  Lawrence. 
The  letter  was  transmitted  to  Mr.  Brockhaus  at  Leipsic.  And  Miss 
Wheaton  was  tliereby  enabled  to  obtain  for  Iier  mother,  by  means  of 
the  draft  upon  him,  the  proceeds  of  tlic  6,000  francs,  equal  in  value  here 
to  about  $1,800  in  the  paper  currency  of  the  United  States  in  August 
1863. 

Mrs.  Wheaton  afterwards  died, and  Miss  Martha  B.  Wheaton,  the  unmar- 
ried daughter,  became  her  personal  representative.  Since  the  death  of 
the  mother.  Miss  ^lartha  B.  Wheaton,  in  conjuction  with  K.  II.  Dana, 
junior,  and  her  brother-in-law  Little,  and  his  co-partuers,  composing  the 
firm  of  Little,  Brown  & Co.,  have  edited  and  published  what  is  called 
the  eighth  edition  of  Elements  of  International  Law,  by  Henry  Wheaton, 
LL.D.  Ac.,  edited,  with  notes,  by  Richard  Henry  Dana,  Jr.,  LL.D. 
Published  at  Boston,  1866,  by  Little,  Brown  & Co.  And  the  copyright 
for  the  same  is  entered  in  the  Office  of  the  Clerk  of  the  District  Court 
of  the  United  States,  for  the  District  of  ^lassachusetts,  in  the  name  of 
Martha  B.  Wheaton. 

In  this  edition  parts  of  many  of  the  notes  of  Mr.  Lawrence,  embraced 
in,  and  published  with,  one  or  both  of  his  annotated  editions  of  Whea- 
ton’s Elements  of  International  Law,  are  embraced  and  publi.shed,  with 
more  or  less  alterations  of  the  language.  And  some  of  Mr.  Lawrence’s 
notes  are  published  entire,  in  that  o'glitli  edition;  witli  no  alteration  of 
the  language  of  the  original  notes  as  used  liy  him.  In  many  cases  the 
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authorities  collected,  and  cited  or  referred  to,  by  him ; and  the  public 
and  private  documents  and  letters  and  documentary  evidence  collected 
and  referred  to  by  him,  are  referred  to  or  published  in  the  same  con- 
nection with  the  text,  in  this  eighth  edition.  All  this  is  contrary  to  the 
spirit  and  intent  of  the  arrangement  made  with  Mr.  Lawrence,  in  June 
1863.  And  my  opinion  is  now  desired  by  Mr.  Lawrence  upon  these 
two  questions  in  relation  to  this  subject. 

First.  Under  the  arrangement  of  the  14th  of  June  1863,  is  Mr.  Law- 
rence equitably  entitled,  as  against  Miss  Wheaton,  as  representative  of 
her  mother,  or  otherwise,  anii  as  against  the  editor  and  the  publishers 
of  this  edition,  to  an  injunction  to  restrain  her  and  them  from  thus  using 
his  copyrighted  notes  without  his  consent? 

Second.  Was  such  use  of  his  notes  and  of  the  citations  and  author- 
ities which  he  had  collected  and  had  permitted  to  be  so  published  by 
Mrs.  Wheaton,  a violation  of  his  equitable  copyright,  under  the  arrange- 
ment of  the  14th  of  June  1863? 

OPINION. 

1.  It  may  be  assumed,  in  the  examination  of  the  first  question,  that 
Mr.  Lawrence,  by  allowing  Wheaton’s  Elements  of  International  Law, 
with  the  editor’s  own  annotations,  to  be  published  by  Mrs.  Wheaton, 
and  copyrighted  in  her  name,  made  her  the  proprietor  of  the  whole 
work,  including  the  editor’s  notes.  Such  appears  to  have  been  the  tacit 
understanding  or  agreement  of  the  parties;  althougli  there  was  no 
written  assignment  of  the  right  or  interest  in  Mr.  Lawrence’s  notes  to 
Mrs.  Wheaton. 

I understand,  from  the  published  letter  of  Mr.  Lawrence  to  Professor 
Parsons,  of  the  6th  of  January  1866,  that  the  editor  of  the  first  and 
second  annotated  editions  of  the  Elements  of  International  Law,  had 
from  the  beginning  intended  to  bestow  gratuitously,  all  his  labor  of  pre- 
paring those  two  editions  for  the  press,  including  his  own  elaborate  and 
very  valuable  notes,  for  the  benefit,  pecuniarily,  of  the  widow  of  his 
friend,  the  deceased  author  of  the  text  of  the  work. 

Under  the  English  Copyright  Acts  it  appears  to  be  settled,  wliether 
rightfully  or  not  it  is  unnecessary  for  me  to  express  an  opinion,  that  to 
entitle  an  assignee  of  an  autlior  to  acquire  the  legal  title  to  a copy- 
right, the  assignment  to  him  must  be  in  writing,  ( Power  vs.  Walker,  3 
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Maule  and  Sel.  Rep.  7.  Clements  vs.  fValJcer,  2 Barn,  and  Cress.  Rep. 
861.)  The  decisions  on  tliis  subject  in  Plngland  appear  to  be  based 
upon  the  peculiar  provisions  of  their  Statutes. 

I have  not  been  able  to  find  anything  in  tlie  existing  Statutes  of  the 
United  States,  relative  to  copyright,  requiring  the  transfer  from  the 
author  of  a literary  production  to  be  in  writing,  to  enable  his  assignee 
to  copyright  the  work  in  his  own  name  as  proprietor.  The  first  section 
of  the  Act  of  the  3d  of  February  1831,  entitled  an  act  to  amend  the 
several  acts  respecting  copyrights,  { Dunlop's  Dig.  of  Laws  of  the  U.  S. 
794,^  simply  declares  that  any  person  or  persons  being  a citizen  or  citi- 
zens of  the  United  States,  or  resident  therein,  who  shall  be  the  author 
or  authors  of  any  book  or  books,  <fec.,  and  the  executors,  administrators, 
or  legal  assigns  of  such  person  or  persons  shall  have  the  sole  right  and 
liberty  of  printing,  reprinting,  publishing,  and  vending,  such  book  or 
books,  &c.,  in  whole  or  in  part,  for  the  term  of  twenty-eight  years  from 
the  time  of  recording  the  title  thereof  in  the  manner  in  that  act  directed. 
The  fourth  section  then  provides  that  no  person  shall  be  entitled  to 
the  benefit  of  that  Act,  unless  he  shall  before  publication,  deposit 
a printed  copy  of  the  title  of  such  book  or  books,  &c.,  in  the  Clerk’s 
Office  of  the  District  Court  of  the  District,  wherein  the  author  or  pro- 
prietor shall  reside.  And  the  clerk,  in  recording  the  same,  is  to  state 
the  name  of  the  author  or  proprietor,  so  depositing  such  title  page,  and 
the  date  of  such  deposit,  stating  that  the  person  so  depositing  the  title 
claims  to  be  the  author  or  to  be  the  jfi'oprietor  of  the  book,  &c.,  as  the 
case  may  be.  No  evidence  of  authorship  or  proprietorship  is  required 
to  be  exliibited  to  the  clerk  with  the  title  page  of  the  book,  <fec.,  by  the 
person  by  whom,  or  in  whose  behalf  it  is  deposited.  All  that  he  is 
required  to  do  is  to  inform  the  clerk  whether  the  person  claiming  the 
copyright  desires  it  as  the  author  of  the  book  or  as  the  proprietor 
thereof  merely. 

It  is  true  the  supplementary  act  of  the  30th  of  June  1834,  authorizes 
deeds  or  instruments  in  writing,  for  the  transfer  or  assignment  of  copy- 
rights to  be  acknowledged,  proved,  and  to  be  recorded  in  the  office 
where  the  original  copyright  is  deposited  and  recorded.  And  if  not  so 
recorded  within  sixty  days  after  their  execution,  they  are  void  as  against 
subsequent  bona  fide  purchasers  or  mortgagees  of  the  copyright  for 
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valuable  consideration  and  without  notice.  (Dunl.  Dig.  of  Laws  of 
U.  S.  p.  847.J 

But  this  statute  only  applies  to  an  assignment  after  the  book  or  other 
work  has  been  properly  copyrighted.  Not  to  an  assignment  or  transfer 
by  the  author,  either  verbally,  or  in  writing,  or  impliedly,  upon  which 
assignment  or  transfer  the  assignee  has  the  privilege  of  copyrighting 
the  work,  being  the  proprietor  thereof.  (See  also  Webb  v.  Powers; 
Woodbury  & Minot's  Reports,  49  7. J 

I conclude,  therefore,  that  at  tlie  time  of  the  arrangement  of  the  14th 
of  June  1863,  Mr.  Lawrence’s  notes  had  been  legally  copyrighted  in 
the  name  of  Mrs.  Catherine  Wheaton,  as  tlie  rightful  proprietor  thereof, 
by  the  spontaneous  bounty  of  their  author  and  compiler.  And  that  the 
right  of  protecting  those  notes  from  pii'acy  had  not  been  lost  by  the 
author’s  consent  to  their  publication  by  her  as  the  rightful  proprietor  of 
his  bounty. 

That  being  the  case,  I think  the  arrangement  of  the  fourteenth  of 
June,  1833,  restored  to  Mr.  Lawrence,  in  equity,  the  proprietorsliip  of 
the  copyrighted  notes,  and  gave  to  him  equitably  all  the  rights  contem- 
plated by  that  arrangement.  And  as  Miss  Martha  B.  Wheaton  assumed 
to  act  for  her  mother  in  making  that  arrangement,  and  has  received  for 
herself  and  for  her  mother,  the  full  pecuniary  benefit  thereof,  she  and 
those  claiming  under  her  are  in  equity  estopped  from  alleging  tliat  she 
was  not  authorized  to  make  sucli  an  arrangement  for  her  mother. 

And  if  the  publication  of  this  eiglith  edition  of  The  Elements  of 
International  Law,  which  is  copy-righted  and  published  in  her  name, 
as  the  proprietor  thereof,  is  in  fact  a violation  of  the  arrangement  made 
by  her  with  Mr.  Lawrence,  he  has  in  equity  the  right  to  restrain  the 
publication  and  sale  of  this  eighth  edition,  and  to  an  account  of  the 
profits  I'eceivcd  from  the  sales  already  made. 

An  equitable  assignment  or  the  assignment  of  the  legal  interest  of 
assignor  in  a copy-righted  work,  though  not  recorded  according  to  the 
act  of  June  1834,  is  valid  as  between  the  parties,  and  as  against  all 
but  bona  fide  purchasers,  and  mortgages  for  valuable  consideration,  and 
without  notice.  (Webb  vs.  Powers,  2 Woodbury  & Minot’s  Rep.  497.) 
And  in  the  case  under  consideration,  Dana  the  editor,  and  at  least  one 
of  the  firm  of  Little,  Brown  & Co.,  at  the  time  they  published  this 
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eighth  edition,  had  actual  notice,  or  at  least  sufficient  to  put  them  on 
inquiry,  as  to  the  equitable  right  of  Mr.  Lawrence  to  his  copy-righted 
notes,  under  the  arrangements  of  June  1863.  And  if  any  parts  of 
those  notes  have  been  pirated  by  Mr.  Dana  in  preparing  and  editing 
this  eighth  edition  of  the  Elements  of  International  Law,  it  is  the 
right  and  duty  of  the  proper  court  to  restrain  the  further  publication 
and  sale  of  such  pirated  parts.  Mr.  Lawrence  as  against  Miss 
Wheaton  as  the  representative  of  her  mother,  is  also  entitled  to 
a specific  performance  of  the  arrangement  of  June  1863,  by  the 
execution  of  a formal  assignment  in  conformity  with  that  arrangement. 
So  that  he  may  have  such  formal  assignment  recorded  according  to  the 
provisions  of  the  act  of  June  1834,  to  enable  him  to  protect  his  rights 
as  against  subsequent  bona  fide  purchasers  and  mortgagees  of  the 
copyrights  to  his  notes.  (See  11  Simons  Rep.  572,  atid  7 English  Law 
and  E(piity  Rep.  331.^ 

2.  What  use  is  allowed  to  be  made  of  a copyrighted  publication, 
without  subjecting  the  parties  using  it  to  a charge  of  literary  piracy,  is 
frequently  a question  of  much  difficulty.  And  where  the  alleged  pirate 
pretends  that  he  has  not  used  the  copyrighted  work  in  preparing  his 
book,  an  ordinary  and  familiar  mode  of  contradicting  such  pretensions 
is  to  show  that  he  has  stolen  even  the  errors  of  the  copyrighted  work. 
( See  Murray  vs.  Rogue,  17  Eng.  Law  and  Ecpiity  Rep.  172.J  In  the 
present  case,  it  will  be  found  that  Mr.  Dana,  in  preparing  this  eighth 
edition,  has  copied  into,  or  transferred  lo  it,  several  errors  which  had 
crept  into  Mr.  Lawrence’s  notes. 

Throughout  this  edition  it  will  also  be  found  that  many  of  Mr.  Law- 
rence’s notes  have  been  used,  in  substance,  by  the  editor,  though  he  has 
attempted,  in  most  of  those  cases,  to  cover  the  piracy  by  carefully 
changing  the  language  of  Mr.  Lawrence’s  notes.  In  several  cases, 
however,  he  has  servilely  copied  the  very  language  of  the  note.  And 
in  other  cases  he  has  used  the  citations  of  authorities  which  the 
industry  and  research  of  Mr.  Lawrence  had  collected  and  referred  to 
in  the  notes.  Probably  he  has  examined  some  of  the  books  referred  to 
by  Mr.  Lawrence.  But  he  has  copied  some  of  Mr.  Lawrence’s  refer- 
ences to  letters  and  documents,  which  letters  and  documents  had  never 
been  published,  nor  been  refei’red  to  except  in  Mr.  Lawrence’s  copy- 
righted notes. 
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Again  he  has  for  the  most  part  in  his  notes  pirated  the  plan,  order  or 
arrangement,  in  which  Mr.  Lawrence  has  connected  the  subject  matters  of 
those  notes,  respectively,  with  the  text  of  Wheaton’s  Elements  of  Inter- 
national Law.  Judge  Story  in  the  case  of  Emerson  vs.  Davies  (3  Story's 
Rep.  768)  says,  “Every  author  of  a book  has  a copyright  in  the  plan, 
arrangement  and  combination  of  his  materials,  and  in  his  mode  of 
illustrating  the  subject,  if  it  be  new  and  original  in  its  substance.”  And 
as  the  copyright  of  the  Elements  of  International  Law  had  run  out  when 
this  Eighth  Edition  thereof  was  published,  much  of  the  value  of  Mr. 
Lawrence’s  notes  as  a copyrighted  work,  was  in  their  connection  with 
the  text  of  the  Elements  and  the  right  he  then  had  and  now  has  to 
use  his  notes,  and  the  several  subject-matters  thereof,  in  connection  with 
the  text  of  the  Elements,  and  according  to  his  plan  or  arrangements  in 
his  two  annotated  editions. 

For  these  and  other  reasons  which  I have  not  leisure  to  state  at 
length,  my  opinion  is  that  the  publication  of  this  eighth  edition  ot 
Wheaton’s  Elements  of  International  Law,  in  connection  with  the  notes, 
and  the  several  subject  matters  of  those  notes,  was  an  unjustifiable  vio- 
lation of  Mr.  Lawrence’s  equitable  rights  under  the  arrangement  of  the 
14th  of  June  1863. 

REUBEN  H.  WALWORTH. 

Pine  Grove,  Saratoga  Springs, 

August  2dth,  1863. 
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d{ii[ruit  d(oui[t  of 

DISTRICT  OF  MASSACHUSETTS,  SS. 


IX  EQUITY. 


WILLIAM  B.  LAWRENCE 


' j 


VS. 


RICHARD  H.  DANA,  jR.,  ET  ALS. 


AFFIDAVIT  OF  ELISHA  E.  POTTER. 

My  name  is  Elisha  R.  Potter;  am  of  lawful  age;  my  residence  is 
South  Kingstown,  R.  I.  I am  a counsellor  at  law. 

I have  always  been  in  the  habit  of  reading  and  using  books  a great 
deal,  both  professional  and  other  books.  I have  given  a good  deal  of 
attention  to  the  subject  of  International  Law,  and  the  literature  in 
various  languages  connected  with  that  subject.  I am  familiar  with 
most  of  the  treatises  upon  that  subject,  and  with  most  of  the  collections 
of  treatie.s,  diplomatic  papers,  diplomatic  histories,  Annuaires,  &c. ; that 
is  to  say,  I have  used  and  referred  to  them  sufficiently  to  acquire,  and  I 
have  acquired  a general  bibliographical  knowledge  of  them,  of  their 
general  plan  and  arrangement,  and  of  the  nature  of  their  contents. 

I have  known  the  complainant  since  1852.  It  is  within  my  know- 
ledge that  ever  since  I have  known  Iiim  he  has  devoted  most  of  his  time 
and  attention  to  the  subject  of  International  Law,  and  among  other 
things  has  devoted  a great  deal  of  time  and  attention  to  collecting  all 
the  authorities  bearing  upon  questions  of  International  Law,  and  par- 
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ticularlj  to  ascertaining  all  the  cases  that  have  arisen  in  history, 
involving  these  questions,  the  circumstances  under  which  they  have 
arisen,  been  discussed,  and  been  determined,  the  negotiations  and 
discussions  of  diplomatists,  statesmen,  publicists  and  jurists,  and  to 
procuring  the  books  and  papers  giving  all  those  matters  in  the  original 
and  official  form.  It  is  within  my  knowledge  that  he  has  made  great 
exertions  for  that  purpose,  both  in  the  way  of  inquiries  from  persons 
likely  to  be  informed  upon  some  of  the  points  to  be  ascertained,  by 
searching  the  archives  of  the  State  Department,  and  by  procuring  in 
this  country  and  abroad  many  rare  or  uncommon  books  useful  for  that 
purpose.  He  has  collected  a library  of  upwards  of  5,000  volumes 
of  the  literature  of  this  subject.  This  is,  I believe,  by  far  the  largest 
and  most  perfect  collection  in  America.  Both  his  library  and  his. 
knowledge  of  the  facts  of  the  nature  above  referred  to,  and  of  the  liter- 
ature of  the  subject  are  very  constantly  called  into  requisition  by  gen-> 
tlemen  in  public  and  professional  life. 

I have  been  familiar  with  the  complainant’s  books  for  many  years.  I 
have  recently  made  a careful  examination  of  the  book  described  in  the 
bill  as  published  by  the  defendants. 

Annotations  to  a book  like  Wheaton’s  Elements  may  be  of  various 
kinds.  They  may  be  mere  citations  of  authorities  supporting  the 
precise  position  of  the  text.  In  such  cases  it  is  generally  sufficient  to 
give  the  citations  alone.  They  may  be  to  qualify  or  contradict  tlie 
position  in  the  text;  in  that  case  it  is  necessary  to  mention  their  nature, 
or  to  state  the  substance  of  them.  They  may  be  to  state  facts,  discus- 
sions, or  decisions  which  have  arisen  since  the  text  \^as  prepared;  these 
should  state  those  facts,  discussions  and  decisions,  or  the  substance  of 
them.  They  may  be  to  state  valuable  or  interesting  facts  not  referred 
to  or  noticed  in  the  text;  in  this  case  it  is  essential  that  the  substance 
at  least  should  be  stated,  as  a mere  citation  would  lead  the  reader  to 
suppose  that  the  authority  related  to  the  matter  given  in  the  text. 

Every  lawyer  knows  how  much  of  the  value  of  a book  depends  upon 
the  accuracy  with  which  it  quotes,  or  gives  the  substance  of  the  author- 
ities referred  to.  This  is  very  much  more  important  with  regard  to 
references  to  books  which  are  uncommon  and  practically  inaccessible. 
In  many  cases  nothing  will  supersede  a recurrence  to  the  original  but  a 
direct  quotation  of  its  words. 
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The  complainant’s  books  contain,  I believe,  more  citations  of  all 
kinds  than  liad  been  collected  in  any  one  book  published  before  his 
books  were  published.  Ilis  edition  of  1855  preceded  Phillimore,  who 
frequently  refers  to  it.  His  edition  of  1863  is  particularly  rich  in  giving 
very  full  statements  of  the  historical  facts,  treaties,  &c.,  bearing  upon  or 
illustrating  the  diiTerent  topics,  and  in  quoting  the  text  of  the  official 
documents,  despatches,  treaties,  &c.  In  this  respect  it  far  surpasses  all 
books  which  had  preceded  it,  (except  Phillimore,  and  perhaps  even 
that,)  and  all  which  I’.ave  followed  it.  This  is  well  understood  to  be  an 
exceedingly  valuable  and  distinctive  feature  of  the  book,  because  it  pre- 
sents in  a convenient  form  all  these  matters,  not  collected  anywhere 
else,  many  of  them  not  being  stated  in  any  previous  treatise,  and  many 
of  the  papers,  the  text  of  which  is  given,  not  being  found  in  any  pub- 
lished books,  or  only  in  books  which  are  uncommon  and  inaccessible  to 
most  persons  who  have  occasion  to  use  them.  A considerable  portion 
of  the  matters  in  these  notes  of  the  complainant’s  books  are  taken  from 
newspapers  and  other  ephemeral  publications  of  the  day,  and  to  the 
best  of  my  knowledge  and  belief  are  not  to  be  found  in  any  book  except 
the  complainant’s  book,  and  some  others  which  have  been  published 
since,  and  have  quoted  them  and  cited  them  from  the  complainant’s 
book. 

The  notes  in  complainant’s  book  are  chiefly  occupied  with  stating  the 
remarks  of  other  writers,  and  the  historical  facts  and  discussions  of  the 
nature  I have  referred  to,  and  with  citations  of  authorities. 

A very  considerable  portion  of  defendants’  notes  comprise  matters 
of  the  same  nature  as  those  above  stated  to  be  in  Mr.  Lawrence’s  anno- 
tations. 

I now  proceed  to  state  instances  of  identity  or  similarity  which  I 
have  noticed  in  the  complainant’s  book  and  the  book  described  in  the 
bill  as  the  defendant’s  book.  For  convenience  I will  indicate  the 
the  complainant’s  book  of  1863  by  the  letter  L.,  and  the  book  purport- 
ing to  be  published  by  the  defendants  by  the  letter  D.  The  refer- 
ences in  both  are  to  the  pages.  I intend  to  use  the  word  “citation” 
to  indicate  that  the  name  of  the  book  is  given,  and  the  word  “ quota- 
tion ” to  indicate  that  an  extract  in  the  words  of  the  original  is  given. 
In  preparing  this  affidavit  I have  made  use  of  Mr.  Lawrence’s  li 


58 


brary,  and  I have  verified  all  the  facts  and  citations  and  quotations 
which  I have  had  occasion  to  verify. 

One  kind  of  instances  of  identity  or  similarity  relates  to  the  use  in 
D.  of  the  same  facts,  authorities  and  illustrations  that  are  found  in  L.,  in 
such  a way  that  the  note  in  D.  could  have  been  written  by  the  use  of  L. 
alone,  and  without  recurrence  to  any  originals,  and  without  any  original 
independent  investigation  of  the  subject. 

Another  kind  consists  in  this,  that  in  L.’s  notes  the  editor  has  not 
inserted  all  the  quotations  and  citations  that  miglit  have  been  inserted, 
but  has  exercised  judgment  in  the  selection  of  some  and  the  omission  of 
others,  and  that  many  of  the  books  from  wliich  he  has  most  frequently 
cited,  sucli  as  annuaires,  periodicals,  &c.,  and  some  prominent  treatises 
have  been  continued  and  mucli  added  to  since  L.  was  published  in  1863. 

That,  with  comparatively  few  exceptions,  the  editor  of  D.  has  not  made  { 

any  citations  or  quotations  not  to  be  found  in  L.,  tliough  the  nature  of 
the  materials  and  their  relations  to  the  subject  is  such  that  I am  confi- 
dent that  a second  person  who  should  independently  investigate  the 
subject  by  the  use  of  the  originals,  would  find  and  would  select  many 
things  not  selected  by  the  first  investigator;  that  with  regard  to  all 
such  books,  with  a few  trifling  exceptions,  D.  has  many  citations  and 
quotations  which  can  be  found  in  L.,  and  for  which  L.’s  notes  would 
suffice,  and  has  few  citations  or  quotations  of  such  books  subsequent  in 
time  to  L.,  and  which  would  require  an  independent  examination  of  the 
original  books,  and  which  from  the  nature  of  the  subject  would  result 
from  such  an  examination. 

There  are  other  instances  of  identity  such  as  would  naturally 
arise  if  the  compiler  of  the  notes  in  D.  wrote  with  L.  before  him,  using 
the  notes  in  L.  as  the  material  for  his  work,  copying,  abstracting,  con- 
densing such  portions  as  he  saw  fit  to  take,  inserting  in  his  notes  quota- 
tions from  and  citations  of  other  authors  cited  in  L.  without  looking  at 
the  originals  to  ascertain  when  L.  uses  the  language  of  the  original  and 
when  he  uses  his  own;  and  endeavoring,  in  citing  authors,  to  shorten 
by  leaving  out  parts  of  the  title  given  in  L.  witliout  being  aware  what 
parts  of  the  title  are  necessary  in  order  to  identify  the  book. 

I will  not  refer  at  length  to  the  “ text  ” of  the  two  books,  as  I under- 
stand that  that  matter  is  embraced  in  the  complainant’s  affidavit;  I 1 
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will  mention  however,  that  D.  preface,  p.  1,  states  that  “this  editioa 
contains  notliing  but  the  text  of  Mr.  Wheaton  according  to  his  last 
revision,  his  notes  and  the  original  matter  contributed  by  the  editor,” 
and  p.  xi.  states  that  “ the  notes  of  Mr.  Lawrence  do  not  form  any  part 
of  tliis  edition.” 

D.  note  244,  p.  703,  is  a note  to  state  that  in  the  opinion  of  the 
editor  there  is  a wrong  reading  of  the  text,  and  that  it  ought  to  be 
printed  so  as  to  bear  the  meaning  which  he  mentions  in  the  note.  In 
tlic  edition  of  184G,  p.  560,  which  contains  the  text  of  Mr.  Wheaton; 
according  to  his  last  revision,  there  is  a comma,  the  use  of  which  gives 
to  this  passage  the  meaning  mentioned  in  the  note  of  D.  This  comma 
is  omitted  both  in  L.  and  D.  A recurrence  to  Mr.  Wheaton’s  “ last 
revision  ” would  have  obviated  the  necessity  for  this  ingenious  note 
in  D. 

That  portion  of  text  found  in  D.,  pp.  146-7  is  found  in  L,.  177.  In 
tlic  last  edition  by  Mr.  Wheaton  in  1846,  there  were  four  notes  by  him 
attached  to  this  portion  of  the  text.  These  notes  are  omitted  in  L 
(though  their  omission  is  noted  in  the  “ errata.”)  They  are  also  omit- 
ted in  D. 

There  is  a similar  omission  on  p.  173  of  L.,  and  p.  142  of  D.,  of  a note 
found  on  p.  133  of  Wheaton’s  ed.  of  1846  and  noted  in  errata  to  L. 

D.  p.  417  cites  U.  S.  v.  Guillem,  xi.  Howard  as  a part  of  ilr.  Whea- 
ton’s note.  It  is  not  to  be  found  in  Wheatou’s  note  in  his  edition  of 
1846,  (p.  383,)  but  is  to  be  found  in  Mr.  Lawrence's  note  to  the  same 
word  in  L.,  p.  572.  It  was  decided  after  Mr.  Wheaton’s  death. 

In  the  course  of  my  examinations  I have  found  in  the  complainant’s 
book  a certain  number  of  typographical  and  clerical  errors,  and  typo- 
graphical and  clerical  peculiarities  in  the  manner  of  quoting  and  citing 
matters  which  he  has  quoted  and  cited.  Tliese  errors  and  peculiarities 
1 have  found  in  the  defendant’s  book  exactly  as  they  are  in  the  com- 
plainant’s book,  in  the  respective  corresponding  notes.  These  matters 
are  exhibited  in  the  following  schedule:  — 
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Annual  Register  1779,  p.  249,  is  cited  in  L.  41,  D.  38,  and  D.  43. 
The  page  which  is  referred  to  is  page  429. 

The  Queen’s  speech  of  Feb.  1862,  is  quoted  in  L.  156,  D.  127.  — Each 
prints  the  phrase  “ variotis  foreigners.”  The  speech  is  given  in  Annual 
Register  1862,  p.  5,  and  does  not  contain  that  word  various." 

L.  918,  and  D.  143,  the  same  words  from  a letter  of  Mr.  Cass  to 
Mr.  Wright  of  Julij  8,  1859.  Towards  the  close  of  the  same  note,  which 
is  quite  long  in  both,  L.  926,  D.  144,  there  is  a passage  quoted  from  a 
letter  of  Mr.  Cass  to  Mr.  Wright  of  Juhj  9,  1859,  that  date  being  given 
by  both.  In  Senate  Doc.  38,  the  authority  referred  to,  there  is  no  letter 
of  Cass  to  Wright  dated  July  9,  1859,  and  there  is  one  dated  July  8, 
1859,  which  contains  both  passages  quoted  as  above.  See  p.  135  of 
that  Doc. 

A quotation  from  Stephen’s  Blackstone  is  given  in  L.  181,  D.  151. 
The  quotations  are  identical  in  both.  Both  omit  a few  words  from 
Stephens,  and  both  put  a comma  after  the  word  valid,  there  being  none 
in  Stephens. 

L.  219,  quotes  a passage  from  ‘‘Rush’s  Memoranda  of  a Residence  in 
London,”  p.  432.  D.  177  refers  to  “Rush’s  Residence  in  London,”  p. 
432.  The  matter  quoted  and  cited  by  both  is  found  on  page  445,  and 
the  chapter  treating  of  the  subject  referred  to  begins  on  page  416  of 
the  book  cited  by  Mr.  Lawrence. 

The  Swiss  Circular  of  April  9,  is  cited  by  L.  706  j D.  514 — both 
citing  Almanac!)  de  Gotha,  1861,  as  authoidty.  Upon  reference  to  p. 
[60]  of  that  book,  it  is  found  that  the  true  date  is  April  11. 

A passage  from  the  Berlin  Decree  is  quoted  in  L.  820,  D.  673,  with 
marks  of  quotation.  The  quotation  in  both  is  in  English,  and  the  refei-- 
ence  in  both  is  to  the  vol.  and  page  of  Martens,  where  the  original 
French  te.xt  is  found.  The  ti-anslation  is  identical  in  both.  The  ti-ans- 
lations  given  in  New  Annual  Reg.  1806,  xxviii.  [241]  and  Wait’s  Am. 
State  Papers,  1808-10,  vol.  7,  p.  163,  and  in  Ann.  Registei-,  1806,  Riv- 
ington  ed.  new  series  567,*  differ  very  materially  from  each  other,  and 
from  the  translation  in  the  notes  of  L.  and  D. 


The  title  of  the  French  official  newspaper  is  “Le  Moniteur  Universel.” 
The  word  •' Paris”  does  not  appear  anywhere  on  the  title.  Tt  is  not 
given  with  the  date  of  the  paper.  The  following  schedule  exhibits  the 
citations  in  D.,  and  the  corresponding  ones  in  L.  It  will  be  seen  that 
they  agree,  not  only  in  peculiarities  of  name,  but  in  the  manner  of 
expressing  the  dates,  and  that  where  the  day  is  not  stated  in  L.  it  is  not 
stated  in  D. 

L.  .5.33,  “Paris  Moniteur,  March 
28,  1854.” 

p.  G34,  “ Paris  Moniteur,  9th  .June, 

1854.” 

p.  833,  “ Moniteur  Universel,”  — 
not  giving  the  date,  but  quoting  from 
it  a Fi’J'nch  otlicial  paper  of  “ Sep- 
tember 18G1.” 


D.  389,  “ Paris  Moniteur,  March 
28,  1854.” 

p.  454.  “ Paris  Moniteur,  9th, 

June,  1854.” 

p.  G74.  “Moniteur  Universel, 
Sept.  18G1.” 


Dr.  Twiss’  book  is  always  cited  in  L.  as  " vol.  I.”  It  is  invariably 
cited  in  tlie  same  way  in  D.  In  this  respect  they  both  differ  from  the 
title  of  the  book.  See  post,  where  I liave  again  alluded  to  this. 


The  following  occurs  with  reference  to  mediation  in  the  affairs  of 
Portugal  in  1847 ; 


L.  p.  140.  “The  Queen  having 
accepted  the  otler  of  the  British  Gov- 
ernment to  mediate  and  agreed  to 
open  a negotiation  with  the  insur- 
gents on  terms  which  tliey  refused  to 
accei)t,  the  British  government  de- 
termined, with  the  assent  of  Spain 
and  Prance,  to  interfere  with  force. 
A protocol  was  i)reviousl}'  agreed  on 
by  the  plenipotentiaries  of  the  four 
powers,  ottering  to  the  .Junta,  in  the 
Queen’s  name,  certiain  conditions, 
which  were  not,  however,  accepted 
.1)3'  the  rebels  till  after  some  naval 
demonstrations  on  the  part  of  Eng- 
land and  Spain.  Annual  Kegister, 
1847,  p.  34G].” 


D.  p.  121.  All  that  is  said  in  this 
note  upon  this  subject  is  — “The 
offer  of  Great  Britain  in  1847,  to 
mediate  between  the  (^ueen  of  Por- 
tugal and  the  iusiu'gents,  was  accept- 
ed by'  the  t^ueen. 


but  the  terms  suggested  by'  the  four 
powers  were  rejected  by  the  Junta, 


and  the  end  was  a compulsory  de- 
monstration on  the  part  of  England, 
France  and  Spain.  Annual  liegis- 
ter,  1847,  p.  34G.” 


It  will  be  ol)served  that  the  Jirxt.  part  of  the  sentence  in  I),  corresponds 
with  the  Jirst  part  in  L.  — Tliat  the  statement  that  the  terms  offered  by 
the  “lour  powers”  w'cre  refused,  is  intelligible  in  L.  becauoe  the  note 
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has  previously  mentioned  four  powers,  namel3^'the  Queen,  England, 
France  and  Spain.  That  the  same  statement  is  found  in  D.,  but  in  there 
unintelligible,  because  he  has  only  mentioned  two  powers,  — the  Queen 
and  England. 

The  notes  differ  in  this,  that  D.  states  that  France  made  compulsory 
demonstrations.  Ann.  Register,  at  the  place  cited,  shows  that  no  French 
forces  were  employed. 


I have  noticed  anotlier  instance  of  a matter  found  in  the  correspond- 
ing notes  of  L.  and  D.  and  entirely  unintelligible  or  meaningless  with- 
out a previous  statement  found  in  the  note  in  L.  but  not  found  in  D. 


L.  873.*  This  note  states,  with 
considerable  detail,  the  provisions 
and  etiect  of  the  French  Constitution 
of  1852,  with  regard  to  the  power  of 
the  Emperor  to  make  treaties,  citing 
Annnaire  and  Tidpier.  It  then  states 
that  the  Commercial  Treatj-  of  18G0 
provided  in  article  20,  that  it  should 
not  be  valid  unless  the  English  Par- 
liament should  pass  the  necessaiy 
Tariff  laws,  and  cites  Ann.  Reg. 
18G0,  p.  227. 

The  citation  is  erroneous.  The 
article  referred  to,  and  the  only  one, 
which  can  have  anj^  bearing  on  the 
subject  of  the  note,  is  on  page  229. 

It  will  be  seen  that  this  citation 
serves  to  illustrate  the  British  Con- 
stitution, and  its  use  can  only  be 
learned  Aom  the  extract  given  in  the 
note. 


D.  712.  This  note  states  the  pro- 
visions and  effect  of  the  French  Con- 
stitution of  1852,  with  regard  to  the 
power  of  the  Emperor  to  make  trea- 
ties, citing  Ammaire  des  Deux 
Mondes,  and  Tripier,  where  the  old 
and  the  new  Constitutions  are  given 
and  the  change  pointed  out. 

It  also  cites  the  Ann.  Reg.  18G0, 
p.  227. 


That  citation  shows  onfy  some  of 
the  details  of  the  tariff  of  the  French 
and  English  Commercial  Treaty.  It 
contains  no  authority  for  any  of  the 
statements  in  the  note. 

The  error  in  the  page  of  the  cita- 
tion is  found  also  in  D.,  but  p.  229  is 
no  authority  for  any  of  the  state- 
ments made  in  his  note. 


There  is  a pamphlet  on  uaturalizatiou  by  “ M.  Ch.  Beudant,”  which  I 
have  before  me. 

L.  p.  900  cites.  D.  p.  145  cites. 

“ De  Beaiidant.”  “ De  Beaudant.” 

These  are  corresponding  notes. 


Both  quote  a dozen  lines  from  an  article  in  the  Quarterly  Review,  as 
follows : — 
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D.  p.  217.  D.  p.  176. 

“ ‘ exercised  by  our  naval  officers.’  ‘ excrcisea  by  our  naval  officers 

The  MTiter  adds  ‘ But  we  do  not  But  we  do  not  undertake 

undertake,  ’ ” &c.  to  justify,  &c.’  ” 

In  the  original,  which  I have  before  me,  the  two  sentences  separated 
in  D by  points  to  indicate  an  omission  are  continuous,  there  being 
nothing  between  them. 


D note  112,  p.  266,  seems  made  from  L.  note  110,  p.  335. 


Savigny  wrote  a book  in  German,  the  title  of  which,  given  in  Mohl^ 
Syston  des  rom.  Rechtes.”  The  full  title  is  given  in 
I find  this  citation  from  it : 


Vol.  I,  p.  443,  is 
Wheaton’s  note,  D.  22. 

L.  p.  288,  quotes  from  the  French 
translation,  citing  “ Savigny,  Droit 
Romain,  par  Guenoux,  Tom.  ATII. 
Ch.  1,  Sec.  373,  p.  270.” 

I find  it  on  the  page  cited. 


D.  p.  224,  coiTesponding  note, 
cites  from  the  German  work  as  fol- 
lows : “ Savigny  System,  Liv.  ^TII. 
270.” 

I have  not  been  able  to  refer  to 
the  German  edition  to  see  if  this 
matter  is  on  p.  270  of  that  work, 
but  I do  not  conceive  it  possible 
that  the  paging  of  the  German  and 
of  the  French  translation  should  be 
the  same.  The  work  is  divided,  not 
into  eight  books  (liv.)  but  011I3'  into 
three. 


A quotation  from  Dr.  Twiss,  L.  p.  416,  is  taken  part  from  the  text 
and  part  from  the  note  of  Twiss.  L.  gives  the  whole  as  one  paragraph, 
citing  it  as  if  the  wliole  was  from  the  text.  Exactly  the  same  matter  is 
quoted  in  e.xactly  the  same  way  at  D.  p.  319. 

Again,  in  L.  p.  268,  in  a quotation  from  Dr.  Twiss’  Cagliari  opinion 
one  whole  line  of  the  original  is  omitted,  and  the  omission  (which  does 
not  affect  the  sense)  is  not  noticed  in  any  way.  Exactly  the  same 
quotation,  with  the  same  omission,  is  given  in  the  same  way  in  D.  p. 
260. 

Tire  original,  which  I have  before  me,  has  a comma  after  the  word 
“violated.''  This  is  omitted  in  L.  and  is  also  omitted  in  D. 

1 have  made  an  examination  of  some  portion  of  the  Indices  in  the 
two  books.  I find  that  many  of  the  titles  arc  tlie  same  in  both,  and 
14 
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that  in  a great  many  cases  the  matter  under  each  title  is  printed 
exactly  the  same,  word  for  word,  in  botli.  I have  also  noticed  the 
following : 


L.  p.  1062. 

“ Habeas  Corpus.  (See  Martial 
Law.)  ” This  title,  occup3'iug  7 
lines,  is  found  on  p.  1071. 

L.  p.  1058. 

Fecial  College  3,  687,”  and  on 
page  687  there  is  a reference  to  it. 

L.  p.  1060. 

Germanic  Confederation. 


L.  1041. 

“ Atalanta,  case  of  the,  64. 

There  is  a note  upon  this  subject 
in  L. 

L.  p.  1068. 

“ Leibnitz,  p.  17,”  cited  by  Whea- 
ton, and  quoted  bj^  Mr.  L.  on  p.  17. 


D.  p.  735. 

“ Habeas  Corpus.  (See  Martial 
Law.”)  There  is  no  such  title  in 
D.’s  Index. 

D.  p.  734. 

“ Fecicd  College,  687.” 

On  p.  687  of  D.  there  is  nothing 
about  the  Fecial  College. 

D.  p.  734. 

Germanic  Confederation. 

The  first  ten  and  one  half  lines 
are  exactlj"  the  same  as  in  L.  except 
the  pages. 

1).  p.  726. 

‘‘  Atalanta,  case  of  the,  64. 

It  is  not  there. 

D.  p.  737. 

“ Leibnitz,  p.  17  ; ” not  mentioned 
on  this  page. 


I have  found  in  my  examination  that  Mr.  Lawrence  is  very  accurate 
in  citing  the  titles  of  books,  in  such  a way  as  to  identify  the  particular 
volume  used.  I have  found  in  a great  many  cases  that  the  title  given 
by  Mr.  Dana  does  not  identify  any  volume,  or  that  it  identifies  the 
wrong  volume  and  book.  I have  been  enabled  in  such  cases  to  ascer- 
tain what  volume  or  book  is  intended,  by  a reference  to  the  correspond- 
ing notes  of  complainant’s  book,  wliere  the  volume  containing  the 
matter  referred  to  in  the  defendants’  notes  is  stated,  and  generally 
by  referring  to  the  volume  itself.  I have  also  found  that  Mr.  Lawrence 

J 

where  he  does  not  professedly  quote  verbatim  from  original  documents^ 
has  generally  used  the  original  phraseology  and  technical  expressions. 
I find  that  where  Mr.  Dana’s  notes  contain  the  substance  of  the  matter 
so  given  by  Mr.  Lawrence,  the  phraseology  is  in  many  instances 
changed,  so  that  D.  docs  not  give  the  correct  phraseology.  The  phrase- 
ology of  the  defendants’  notes  in  the  above  respect  frequently  is  so 
different  from  that  of  the  original  document,  as  to  bear  a totally  differ- 
ent meaning. 

These  instances  are  of  such  a nature  that  it  would  be  very  unnatural 
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for  any  one,  and  almost  impossible  for  any  person  who  was  accurate,  or 
wlio  was  conversant  with  the  subject,  and  the  literature  relating  to  it, 
to  make  them,  if  he  wrote  with  the  original  books  quoted  in  these  notes 
on  the  table  before  him. 


The  following  Schedule  will  exhibit  the  instances  referred  to : 


There  are  several  editions  of  Lord  Mahon’s  History  of  England. 
The  London  edition  of  183G-54,  the  Leipsic  edition  of  1853-4,  and 
the  edition  with  Little  & Brown’s  imprint,  of  1853-4,  differ  from  each 
otI)er  in  the  paging. 


L.  39G,  cites  “ Lord  iMahon’s 
Hist,  of  Eng.  i.  388,  484,  Loudon 
edition  of  1836. 

This  citation  is  correct. 

(A  perusal  of  this  note  would 
suggest  the  name  “ Stanhope  ; ” it 
is  there  mentioned.) 


L.  745.  “ Lord  ^lahon’s  History 

of  England,  Vol.  VII.  p.  46,  Leip- 
sic  edition  of  1854.” 


D.  301,  cites  “Lord  Stanhope’s 
Hist,  of  England,  i.  388,  484,”  not 
stating  the  edition. 

The  matter  cited  is  not  on  those 
pages  of  either  the  Leipsic  or  L.  & 
B.’s  edition.  The  former  has  only 
426,  and  the  latter  only  366  pages 
in  Vol.  I. 

1 never  saw  the  book  cited  as 
“ Lord  Stanhope’s.”  He  did  not 
succeed  to  that  title  until  1855,  after 
all  tliese  editions  were  published. 
See  Dod’s  Peerage,  1860,  p.  522. 

1).  585.  “ Lord  Mahon’s  History 

of  England,  VII.  46,”  not  stating 
the  edition. 

The  matter  is  not  on  page  46  of 
L.  & B.’s  edition. 


There  is  an  edition  of  Uautefeuille  of  1848,  and  anollier  of  1858 


the  paging  being  entirely  different: 

L.  798,  cites  “Tom.  11.412  ; Tom. 
II,  84,  101,  154,  2me  ed.” 

Tliese  citations  are  correct,  refer- 
ring the  first  one  to  tlie  edition  of 
1848,  and  tlie  others  to  the  second 
edition  of  1858. 


I).  631,  “Tom.  II,  p.  84,  101, 
154,  412.”  These  citations  are  not 
correct,  if  all  are  referred  to  one 
edition. 


L.’s  note  to  ed.  of  IVlieaton  of 
1855  contains  the  first  citation  ; the 
others  were  added  to  ed.  of  1863, 
from  H.’s  second  edition,  both  of 
which  are  in  L.’s  library. 
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L.  350.  “An  act  of  navigation 
was  concluded  ...  in  pursii- 
ance  of  the  17tli  article  of  the  treaty, 
on  the  7th  of  Nov.  1857.” 


L.  p.  23.  “ Great  Powers  declare 

the  Sublime  Porte  admitted  to  par- 
ticipate, &c.” 

This  is  the  phraseology  of  the 
original  treaty.  See  Martens,  cited 
by  L.  See  Ann.  Reg.  185G,  313. 

L.  980.  “ Lord  Russell  to  the 

diplomatic  representative  of  Eng- 
land,” citing  Le  Nord,  30th  Oct. 
18G2. 

The  despatch  given  in  Le  Nord  is 
adth’essed  to  “James  S.  Lumley, 
Esquire.” 

L.  75.  “ Council  of  State  for  the 

Kingdom  of  Poland  was  re-estab- 
lisluHl.” 

This  is  a literal  translation  of 
the  phrase  of  the  original  given  in 
LeNord,  Gth  April,  18G1,  cited  by  L. 


L.  1G5.  Quotes  from  Westlake 
and  Tripier  as  to  a French  law, 
which  L.  says  refers  to  “ real  prop- 
erty or  rights  susceptible  of  hypoth- 
ecation.” 

A reference  to  eitlier  Westlake  or 
Trijjier  shows  that  the  law  refers  to 
real  pi’operty  and  rights  in  and  to 
the  same  ; that  it  does  not  refer  to 
personal  property  ; and  that  corporeal 
personal  property  is  not  susceptible 
of  h}q:)othecation,  unless  in  some 
way  attached  to  or  connected  with 
real  estate. 

L.  390,  upon  the  same  subject, 
quotes  remarks  of  P.  F.  in  a note  to 
P.  F.’s  ed.  of  Martens,  which  he 
cites,  and  whei’e  the  matter  is  found. 


D.  277.  “See  also  art.  17  of 
treat}"  of  1857.” 

Both  D.  and  L.  cite  the  same  vol- 
umes of  Martens : from  these,  as 
well  as  from  L.’s  note,  it  appears 
that  the  Act  of  Navigation  was  a 
mere  police  regulation,  established 
Nov.  7,  1857,  by  Commissioners 
appointed  for  that  purpose  under 
art.  17  of  treaty  of  185G. 

I),  p.  22.  “ Great  Powers  invited 

the  Sultan  to  participate.” 

1).  gives  no  authority  for  this 
statement. 


U.  5G.  Lord  Russell  to  the  “ Eng- 
lish Ambassador  ” — cites  no  author- 
ity. 

Mr.  Lumley  was  not  Ambassador, 
but  Sec.  of  Embassy. 


I).  Gl.  Diet i of  Poland  was  re- 
established ; ” citing  no  authority  in 
which  this  fact  is  stated. 

The  distinction  between  tlie  Diet 
and  tlie  Council  of  State  is  well 
known  to  all  persons  conversant 
with  this  subject. 

D.  137,  says  that  the  French  law 
refers  to  “ real  property  and  corpo- 
real personal  property,”  and  cites,  in 
this  connection,  Westlake. 


D.  298,  cites  “ Pinheiro-Fereira 
tit.  Passports.” 
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M.  Foelix  conducted  a French  periodical  called  “Revue  Etrangere 
et  Fran^aise,”  to  which  Mr.  Wheaton  was  a contributor.  The  tenth 
and  last  volume  of  this  was  published  in  1843.  This  was  suc- 
ceeded by  the  “Revue  du  Droit  Franqais  et  Etranger,”  volume  1 of 
which  was  published  in  1844,  under  the  same  direction.  In  D. 
no  distinction  is  made,  and  the  volumes  of  the  first  are  cited  under  the 
name  of  tlie  second,  and  vice  versa.  For  errors,  in  this  respect,  in  citing 
articles  written  by  Mr.  Wheaton,  see  D.  p.  153,  and  p.  166.  I have 
compared  L.  in  all  his  citations  with  the  Revue,  which  I found  in  his 
library. 


The  largest  collections  of  treaties,  and  those  chiefly  used  and  cited, 
are  the  different  series  of  books  with  which  the  name  of  Martens  is 
connected.  This  consists  of  Martens’  Recueil  of  8 volumes.  Supplement 
to  Martens’  Recueil,  4 vols.,  numbered  and  cited  Supplement,  vols.  1,  2^ 
3,  4.  This  extends  to  1 808.  Martens’  Nouveau  Recueil,  by  various 
editors,  in  16  vols.,  numbered  vols.  1-16,  and  reaching  to  1839.  Some 
of  these  are  in  two  parts,  each  of  which  is  separate,  and  two  of  which  are 
paged  as  a separate  book,  making  20  books.  Martens’  Nouveau  Recueil 
general,  par  Murhard,  13  vols.,  numbered  1—13,  coming  down  to  1849. 
Nouveaux  Supp^emens,  par  Murhard,  3 vols.  Nouveau  Recueil  general, 
par  Samiver,  to  the  present  time,  numbered  and  cited  vol.  14,  et  seq. 

Thus,  in  order  to  identify  the  volume  to  be  cited,  it  must  be  stated 
whether  it  is  Recueil,  or  Supplement,  or  Nouveau  Recueil,  or  Nouveau 
Recueil  general,  or  Nouveau  Supplement,  or  which  “part”  of  certain 
volumes,  or  the  name  of  the  editor  must  be  given, — and  this  distinction 
is  invariably  made  by  Mr.  Wlieaton,  by  Mr.  Lawrence,  and  by  all  the 
modern  writers,  I believe,  except  in  the  respondents’  book. 

Tliese  collections  are  cited  a number  of  times  by  D.,  as  authority  for 
various  matters.  Every  one  of  those  matters  are  to  be  found  in  the 
corresponding  notes  of  L.,  where  the  citations  are  correct,  distinguish- 
ing between  the  series  and  the  difl'erent  “ parts,”  where  there  are  two 
parts  for  the  same  year. 

The  citations  given  below  are  right  in  L.  and  wrong  in  D.  I use 
al)breviations  for  convenience. 


► 
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L.  133  M.  par  Samwer. 

244  “ “ “ XVI.  part  2. 

335  M.  par  S.  XVI.  part  2. 

350  “ “ “ 

350  “ “ “ XVI.  part  2. 

767  “ “ Murliard.  III. 

820  “ N.  R.  Tom,  1,  p.  439. 


D.  121  M.  N.  R. 

191  “ “ XVI. 

266  “ Martens,”  XVI. 

277  M.  N.  R. 

277  “ “ XVII. 

607  M.  R. 

673  •‘Martens,”  Tom.  1,  p.  439. 


With  regard  to  the  citation  D 673,  it  is  impossible  to  tell,  from  the 
name,  whether  D refers  to  some  series  of  the  Recueil,  or  to  some  of  the 
works  on  International  Law,  written  by  Martens. 


There  are  two  books  by  Ch,  do  Martens,  Causes  Celchres  and  Nouvelles 
Causes  Celehies,  the  volumes  of  which  arc  umiibered  separately,  but 
sometimes  found  numbered  on  the  back  as  if  one  set.  This  distinction 
is  not  made  in  D.  Sec  for  errors  D.  p[).  38,  42. 

Hansard’s  Debates  consists  of  three  series,  the  volumes  of  which  are 
numbered  separately.  This  distinction,  observed  by  Wheaton,  L.  and 
othei’s,  is  not  noticed  in  D. 

Hansard  is  cited  twelve  times  in  D.,  neither  mentioning  year  nor 
series,  except  that  in  one  case  it  mentions  the  year.  The  citations  in 
D,  pp.  121,  145,  145,  191,  611,  612,  should  be  third  series. 

The  Annua  ire  des  Deux  Mondes"  begins  in  1850,  and  the  volume 
of  that  year  is  entitled  “ 1850.”  The  next  volume  is  entitle*!  “ 1851-2,” 
and  so  are  all  the  others,  except  the  volumes  for  1860  and  1861,  which 
resemble,  in  this  respect,  the  first  volume.  These  are  cited  as  they  are 
entitled  except  in  D,  where  they  are  cited  sometimes  one  way  and  some- 
times another.  See  for  citations  wrong  in  this  respect  D.  pp.  56,  72,  510. 
In  some  of  them  there  arc  two  sets  of  paging,  distinguished  by  Roman 
and  Arabic  numerals.  For  an  error  of  this  sort  see  D.  56.  This 
manner  of  citing  by  double  years  is  observed  with  regard  to  the  more 
familiar  works.  See  (Jong.  Globe,  cited  on  D.  p.  339,  “ 1853-4,’ 
“ 1855-6.” 


The  volumes  of  the  Annual  Register  arc  generally  divided  into  two 
portions,  paged  separately,  the  distinction  being  indicated  by  a bracket 
attached  to  the  number  of  the  page;  thus,  j).  5,  p.  5j,  and  sometimes 
by  stars,  thus,  5*. 
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This  distinction  is  never  observed  in  D.  Sec  for  citations  where  the 
bracket  should  be  used  D.  p.  77,  (six  instances  on  this  page),  p.  120, 
(two  instances),  p.  144,  (two  instances),  p.  454,  p.  266,  p.  43,  (two 
instances). 


There  were  two  books  written  by  Stapleton.  One  is  “Political  Life 
of  Canning,”  in  three  volumes,  and  the  other  is  “ George  Canning  and 
his  Times,”  in  one  volume.  With  reference  to  the  recognition  of 
Greece  and  the  South. American  Republics,  and  the  iMonroe  Doctrine; 
the  citations  are : 

L 978.  “ Stapleton,  Canning  and  D.  39.  “Stapleton’s  Life  of  Can- 

his  Times,  XJ.  476.”  idng,  476.” 


“ Canning  and  his  Times,  p.  399.” 

P.  990.  “ Stapleton,  Canning 

and  bis  Times.” 


“ Canning’s  Life,  399.” 

P.  112.  “Stapleton’s  Life  of 
Canning.” 


In  some  of  the  volumes- of  the  Almauach  de  Gotha,  there  are  two 
series  of  paging  in  dilferent  parts  of  the  book.  This  is  observed  in  L. 
but  not  in  D.  See  D.  ])p.  356,  514.  L.  pp.  480,  706. 


-Mr.  Rush  has  published  tw’o  books.  They  are  “Memoranda  of  a 
Residence  in  London,”  1st  ed.,  2nd  ed.,  both  Phil.,  1833.  (A  London 
edition  of  this  was  published  the  same  year  under  the  title  of  “ Narra- 
tive, &c.”)  “ A Residence  at  the  Court  of  London.”  London,  1845,  2 

vols.,  pp.  392  and  326. 


L.  216,  quotes  from  “Rush’s 
Memoranda  of  a Residence  in  Lon- 
don, p.  432.” 

This  is  the  true  citation. 


D.  177  cites  “ Rush’s  Residence 
in  Loudon,  x>.  432.” 

This  title  does  not  show  which 
book  is  rel'erred  to. 


L.  217.  “ Parliamentaiy  Papers,  D.  177.  “ Parliamentary  Paxiers, 

Leopard  & Chesapeake,  Feb.  1809,  1809,  p.  29.” 

I).  29.” 

These  Parliamentary  Papers  are  the  documents  printed  for  the  use  of 
members  during  the  session.  Each  document  is  printed  and  paged  by 
itself.  The  only  way  to  identify  one  is  to  give  the  date  when  it  was 
ordered  to  be  printed,  or  the  head  title.  Mr.  Lawrence  has  in  his 
library  a volume  ol  the  pu[)crs  of  1809.  It  contains  seven  separate 
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papers,  three  of  which  have  more  than  29  pages.  One  of  them  is  entitled 
“ Leopard  & Chesapeake,”  and  was  ordered  to  be  printed  in  February 
1809.  On  page  29  of  that  document  is  found  the  despatch  quoted  in  L. 
and  D. 

A similar  error  occurs  in  D.  p.  389,  in  quoting  a passage  found  in  L. 
p.  530. 

I have  examined  the  notes  in  the  complainant’s  book  and  the  notes  in 
the  respondent’s  book,  for  the  purpose  of  ascertaining  what  works,  or 
periodicals,  or  newspapers,  or  collections  of  treaties,  or  of  diplomatic 
negotiations  and  papers,  of  debates  and  other  works  of  that  nature  have 
been  cited  in  the  defendants’  book,  and  are  not  found  in  the  corres- 
ponding notes  of  the  complainant's  book.  The  complainant’s  last 
edition  was  published  in  April  or  May,  1863,  I believe,  and  the  preface 
to  respondent’s  book  is  dated  July  1866.  During  that  time  the  series 
of  books,  periodicals,  papers,  &c.,  cited  as  above  stated,  by  Mr.  Law- 
rence, has  been  much  added  to.  Some  new  and  valuable  treatises  on  ./ 

International  Law  have  been  published.  The  results  of  my  examina- 
tion are  as  follows : 

In  the  schedules  which  follow  I have  inserted  all  the  citations  of  eacli 
book,  &c.  which  I have  been  able  to  find  in  D.  and  have  placed  opposite 
to  it  tlie  citation  of  the  same  from  corresponding  notes  in  L. 

Dr.  Travers  Twiss  is  one  of  the  greatest  civilians  and  publicists  of 
England.  He  has  written  two  books : one  is,  “The  Law  of  Nations^ 

Rights  and  Duties  of  Nations  in  Time  of  Peace,”  London,  1861;  the 
other  is  “The  Law  of  Nations.  Rights  and  Duties  of  Nations  in  Time 
of  War.”  London.  Preface  dated  June  18,  1863.  He  published  also 
two  pamphlet  lectures  on  International  Law,  London,  1856.  In  L.  there 
are  many  quotations  from  the  first  book,  but  of  course  none  from  the  sec- 
ond, as  it  was  published  after  L.  The  first  book  is  cited  in  D.  six  times, 
and  all  these  citations  are  found  in  tlie  corresponding  notes  in  L.  1 have 
not  been  able  to  find  in  I).  any  citation  from  the  second  book,  altliough 
Part  IV.  of  Wheaton’s  Elements,  from  p.  368  to  p.  723,  (the  end,)  relates 
to  the  law  of  nations  in  time  of  wai*,  the  subject  of  Dr.  Twiss’  last  book. 

These  books  are  not  numbered  vols.  1,  2;  but  are  separate  books.  In 
L.,  however,  the  first  book  is  cited  as  “vol.  1.”  It  is  cited  in  the  same 
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manner  in  D.  The  book  is  divided  into  parts,  chapters  and  sections. 
The  citations  are  as  follows : 


L.  918,  vol.  i,  chap,  ix^  § 160,  p.  231. 
918,  “ “ 

p.  416,  vol.  i,  § 203,  p.  308. 
p.  424,  vol.  i,  p.  318. 
p.  462,  vol.  i,  p,  356. 


I).  143,  i,  231. 
145,  1 ch.  ix, 
319,  i,  § 203. 
324,  i,  318. 
342,  i,  356. 


It  will  be  seen  tliat  so  far  as  the  mode  of  citing  is  concerned,  i.e.,  by 
page  or  by  §,  the  citations  in  I),  might  have  been  made  by  the  use  of  L. 
without  consulting  the  original. 

On  L.  41G,  is  a quotation  from  Twiss,  vol.  i,  §203,  p.  308.” 
Exactly  the  same  quotation  is  found  in  D.,  p.  319,  and  is  cited  from  “ i. 
§ 203.”  Only  half  of  this  quotation  is  found  in  § 203,  the  rest  is  in  a 
note  on  the  same  page  (308).  In  L.  text  and  note  are  put  together  and 
the  distinction  is  not  noticed.  The  same  thing  is  true  of  D. 


Tlie  Almanack  de  Gotha  is  cited  in  D.  several  times.  The  same  citations 
are  found  in  L.  This  work  is  continued  to  the  present  time,  e.  g. 


L.  979,  1862,  962-966. 

65.  1861,  884. 
p.  480,  1861,  p.  8. 
p.  706, 1861,  p.  49. 


D.  56,  1862,  962-966. 

1861,  884. 
p.  356, 1861,  8. 
p.  514,  1861. 


The  citations  from  the  Revue  des  Deux  Mondes  that  are  in  D.  are 
I believe  all  in  L. 


L.  157. 
p.  844. 

This  is  one  of  the  leading 
country,  and  continued  to  the  present  day. 
I find  the  following  in  the  two  books: 


L.  951.  “ Besides  tlie  articles  qual- 
ified as  such,  are  to  be  held  as  con- 
traband of  war  the  commissioners  of 
every  description  sent  b}’  belliger- 
ents, and  the  despatches  of  which 
they  are  the  bearers.” 

La  Cronica,  6 de  Octobre,  1862, 
This  was  a Spanish  newspaper. 


D.  128. 
p.  674. 

French  Quarterlies,  common  in  this 


D.  639.  The  following  is  given  in 
quotation  marks. 

“ Besides  the  articles  qualified  as 
such,  are  to  be  deemed  contraband 
of  war  commissioners  of  every 
description  sent  by  belligerents,  and 
the  despatches  of  which  they  are  the 
bearers.” 

It  is  not  stated  where  this  is  found 
or  taken  from. 


It  will  be  seen  that  the  extracts  agree,  with  the  exception  of  one 
word.  I took  the  paper  at  the  time,  and  thinking  the  paragraph  miglit 
be  useful  to  Mr.  L.,  sent  it  to  him  marked.  As  it  was  published  by  him 
16 
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soon  after,  and  I have  never  seen  it  in  English  anywhere  else,  I infer 
that  Mr.  L.  translated  it.  I have  the  paper  now  before  me.  It  is 
called  in  both  L.  and  D.  the  “ proposed  International  code  of  Spanish 
America,”  and  both  refer  to  the  declaration  of  Paris.  It  was  simply  a 
proposition  of  the  Columbian  government. 

Le  Nord  is  a daily  newspaper  published  at  Brussels.  It  is  cited  as 
follows : 


L.  supplement,  pp.  G,  7,  Mars  17, 
1863,  24  Mars,  1863. 
pp.  982-4.  15  Aont,  1862,  31  Aont, 
1862,  18  Octobre,  1862,  1 No- 
vembre,  1862,  Novembre  21, 
1862. 

p.  707.  15  Fe\Tier,  1861. 

London  Gazette. 

L.  534.  18  April,  1854. 

553.  April  18,  1854. 

553.  2nd  of  May,  1854. 

Courrier  des  Etas-Unh,  is  a French 

L.  554.  23  Juillet,  1855. 

Wait's  American  State  Papers. 

L,  495. 
p.  215. 

English  Reviews. 

L,  p.  217. 

Edin  Rev.  Quarterly  Rev. 
Hansard's  Debates. 

L.  p.  47. 
p.  495. 
p.  139. 
p.  140. 
p.  175. 
p.  245. 

The  matter  here  discussed  is  not 
in  L.  All  that  is  in  D.  is  substan-  I 
tially  in  Phillimore  at  the  place  j 
cited.  •' 

p.  773. 
p.  775. 
p.  815. 


D,  65,  March  17,  24,  1863. 

p.  78.  Ang.  15,  31,  Oct.  18,  Nov. 
1,  21,  1862. 


p.  514.  15  Februaiy,  1861. 


D.  389.  18  April,  1854. 

p.  400.  April  18,  1854. 
p.  401.  May  2,  1854. 

newspaper  published  in  New  York. 

D.  401.  23i’d  July,  1855. 


D.  120. 
p.  177. 


D,  176. 

Edin.  Rev.  Quarterly  Rev. 


D.  p.  43. 

p.  120. 
p.  121. 
p.  121. 

p.  145. 
p.  191. 

!p.  565. 
p.  567. 
p.  567. 

611. 

611. 

612,  where  there  is  a miscita- 
tion. 


This  is  a weekly  official  newspaper. 
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Annual  Register. 

L,  p.  41,  (4  citations). 

The  matter  stated  in  D is  at  L. 
p.  177. 


p.  85  states  all  the  facts,  citing 
Annuaire  des  Denx  Mondes. 
p.  92,  (G  citations), 
p.  499,  183G,  pp.  1],  327] 
p.  140. 
p.  133. 

p.  924.  (2  citations.) 
p.  217. 
p.  245. 


The  matter  in  D.  is  all  in  L.  ) 
p.  2GG.  It  is  there  cited  from  ^ 
Visitation  uud  Seai’ch.”  ) 


p.  637. 
p.  706. 


p.  459. 
p.  978. 

p.  41,  (2  citations), 
p.  873. 

This  work  is  common  here, 
the  English  language. 

Annuaire  des  Deux  Mondes. 
L,  p.  64,  (5  citations). 

p.  86. 
p.  111. 

p.  433,  (2  citations), 
p.  480. 
p.  480. 
p.  95. 

p.  873,  (2  citations). 


D.  p.  38,  (4  citations), 
p.  52. 

p.  65,  (5  citations  from  Registers 
of  1863  & 1864),  which  are 
subsequent  to  ed. ’63. 
p.  72,  cites  Ann.  Rcg’r,  iVnnu- 
aire  des  Deux  Mondes. 
p.  77,  (6  citations), 
p.  120,  1836,  i.  327. 

p.  121. 
p.  121. 

p.  144.  (2  citations), 
p.  176. 
p.  191. 

p.  371,  1841,  viii.  310. 

(McLeod’s  case.  The  volume  is 
reallj’^  A'olume  83.  The  citation  is 
given  in  Ilalleck  at  the  place  cited 
in  D.  as  “ 1841,  8,  310.”) 

p.  216,  1858. 

Many  facts  here  stated,  for  which 
uo  authority  is  given,  are  in  L.  and 
in  “ Visitation  and  Search.” 
p.  454. 
p.  514. 

]).  567.  “ Ixxi.  186.” 

This  is  not  in  L.  but  is  in  Phill. 
at  the  place  cited  in  D. 

p.  574,  1864,  br4ft  ed.  1863. 

p.339. 

p.  39. 

p.  43,  (2  citations), 
p.  712. 


It  is  the  leading  work  of  the  kind  in 


D,  p.  56,  (5  citations), 
p.  72. 

p.  88. 

p.  325,  (2  citations), 
p.  356. 
p.  510. 
p.  561. 

p.  712,  (2  citations). 


As  appears  from  the  above  there  are  fourteen  citations  of  this  work 
in  D.,  all  of  which  are  in  L. 

I have  observed  that,  in  many  cases,  there  are  in  L.  several  citations 


made  in  a note  in  an  arbitrary  order.  I mean  in  an  order  which  Is 
neither  alphabetical,  nor  the  order  of  dates,  nor  any  necessar.y  logical 
order,  so  far  as  I perceive.  I find  in  D.  that  the  same  citations  of 
books  are  made,  and  in  the  same  order.  The  following  table  in  which 
I have  copied  the  authorities  in  the  order  in  which  they  are  in  the 
respective  books  will  exhibit  these  instances  of  identity  or  similarity  in 
order. 


L. 

p.  3. 

Twiss,  Marezoll. 

p.  20.  Heron,  Felix,  Poison, 
]\Ianning,  Ilantefeuille,  Riquelme, 
Bello,  Hurd,  Kent,  Westlake,  Phil- 
limore. 
p.  26. 

Austin,  Hautefeuille. 
p.  41. 

Sparks’  Dip.  Corr.,  Sparks'  Life  of 
Franklin,  Dip.  Corr.,  1783,  State 
Papers,  U.  S.  Laws,  Congr.  Doc., 
Wheaton’s  Despatch, 
p.  43. 

Fors3'th,  Att’y  Gen’l.  [This  is  in 
the  reverse  order  of  dates.] 
p.  43,  and  addenda  to  same,  p.  078, 
L’d  Bussell,  Canning’s  Despatch, 
Canning  and  His  Times,  Ann.  Beg. 
p.  41. 

Ann.  Beg.,  Ann.  Beg.,  Martens, 
Van  Zu^ylen. 
p.  47-8-0. 

As  to  South  American  Bepublics, 
Canning’s  Speech,  Feb.  4,  1825, 
Hansard,  Howard’s  Beports,  Macin- 
tosh Speecli,  June  15,  1824,  his 
Works,  Phill.,  Twiss,  Jackson’s 
Message. 


p.  117. 

Treaty  Oct.  1861,  Instructions  of 
March,  1861. 
p.  070-80. 

L’d  Bussell,  Gortschakotl'. 


p.  132. 

Ann.  Beg.,  Martens, 
p.  405. 

Wait,  Madison,  Hansard, 
pp.  139,  140. 


D. 

p.  5. 

Maine,  Twiss,  Marezoll,  Woolsey- 
p 21.  Manning,  Heron,  Felix, 
Hautefeuille,  Bhiuelme,  Bello, 
Kent,  Westlake,  Phillimore,  Wool- 
se}'. 

p.  23.  Several  authors,  thus  : — 
Austin,  Hautefeuille. 
p.  38. 

Sparks’  Dip.  Corr.,  Sparks’  Life  of 
Franklin,  U.  S.  Laws,  State  Papers, 
AVheaton’s  Despatch. 

p.  38. 

Forsyth,  Att’y  Gen’l. 
p.  39. 

L’d  Russell,  Canning’s  Despatch, 
Canning’s  Life,  Ann.  Reg. 
p.  38. 

Ann.  Beg.,  Ann.  Reg.,  Martens, 
Van  Zuylen. 
p.  43. 

Says  they  were  recognized  first  by 
U.  S.,  and  tardily  by  England,” 
Canning’s  Speech,  Feb.  4,  1825, 
Hansard,  Mackintosh’s  Speech, 
June  15,  1824,  his  Works,  Jack- 
son’s jMessage.  [Observe  that  he 
puts  the  proof  of  English  recogni- 
tion, first. 
p.  52. 

Treaty,  Instructions. 

1>.  56. 

L’d  Bussell,  Gortschakolf.  [The 
contrary  seems  to  be  the  logical 
order,  and  the  order  of  dates, 
p.  121. 

Ann.  Beg.,  Martens, 
p.  120. 

As  to  our  War  of  1812. 

Wait,  Madison,  Hansard. 

p.  121. 


Same  subject  as  I). 

Hansard,  Ilausard,  Ann.  Reg. 
p.  15G. 

Queen’s  Speech  Feb.  1862,  Tliou- 
veiiel  to  French  Admiral,  French 
Expose,  .Jan.  1862.  [In  addenda  to 
this  note,  p.  978,  are  Emperor  to 
Forey,  Emperor  to  Lorencej*,  ^I. 
Chevalier,  April  1862,  Mr.  Seward, 
Dec.  4,  1861.] 

Negotiations  as  to  pajing  ^Mexican 
Debt. 

p.  159. 

Seward, 

Cowley  to  Russell,  Sept.  24,  1861, 
Russell  to  Cowley,  Sept.  27,  1861. 

Cramptou  to  Russell,  Dec.  15,  1861, 
Russell  to  Wyke,  30th  Mai-ch,  1861. 


p.  918. 

Twiss, 

The  V.  S.  authorities  in  this  note 
are  cited  in  the  following  order  : 
Cass  (cjuotiug),  Kent,  Story,  AVhar- 
ton,  Att’y  Gen’l  Howard,  Daly, 
Black  in  i857. 

Then  p.  924.  War  of  1812,  Ann. 
Reg.,  Ann.  Heg.,  Wheaton,  in  1840, 
Everett  in  1853,  Webster,  Cass, 
1859,  Manteuttel  to  Fay. 

p.  180. 

Stoiy,  Westlake,  Helfter. 

p.  245. 

Same  subject. 

Hansard,  1853,  Palmerston,  Ann. 
Reg.,  1849,  Heftter,  Pliillimorc,  Plots 
to  assassinate  Napoleon  HI. 


As  to  3Iediation  in  Portugal. 
Hansard,  Hansard,  Ann.  Reg. 
p.  137. 

Queen’s  Speech  Feb.  1862,  Thou- 
venel  to  French  Admiral,  French 
Statement,  Jan.  1860,  Emperor  to 
Forey,  July  1862,  Emperor  to  Lo- 
rencey,  M.  Chevalier,  April  1862, 
Mr.  Seward,  Dec.  4.  1861. 


p.  127. 

Seward, 

Cowley  to  Russell,  Sept.  24,  1861, 
Cowley  to  Russell,  Sept.  27,  1861. 

[This  should  be  R.  to  C.] 
Cramptou  to  Russell,  Dec.  15,  1861, 
Russell  to  Wyke,  30  March,  1861. 

[Owing  to  a difference  in  the 
arrangement  of  the  note,  the  de- 
spatches being  cited  in  the  same 
order  ; 1).  states  the  proposal  to  be 
Dec.  4,  and  its  rejection  Sept.  24.] 

p.  143. 

Twiss, 

Then  states  the  U.  S.  view  of  the 
question,  and  cites  : 

Kent,  Storv.  Wharton,  Att’y  Gen’l 
Op.,  Dah',  Cass,  (quoting  part  of 
the  quotation  given  in  L.),  Black  in 
1857. 

War  of  1812,  Ann.  Reg.,  Ann. 
Reg.,  Wheaton  in  1840,  Everett  in 
1853,  Webster,  Cass,  1859  ((pioting 
part  of  what  is  quoted  in  L.),  Man- 
teuffel  to  Fay,  1852. 
p.  150. 

Story,  Westlake,  Heftter,  then  some 
authorities  not  in  L. 
p.  191. 

That  Gr’t  Britain  has  refused  to 
surrender  political  offenders. 
Hansard,  1853,  Palmerston,  Ann. 
Reg.,  1849,  Helfter,  Phillimore,  Plots 
to  assas.s'inate  Napoleon  111. 
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}D.  254. 

Ilaiitefeuille,  Masse,  Mai'tens. 
p.  390. 

Martens,  Fereira,  U.  S.  Sts. 
p.  480. 

Aiiuuaire  des  Deux  Mondes,  Alma- 
nack de  Gotha, 
p.  490. 

Stating  the  American  Aiews  of  the 
French  treat}',  Jefferson,  Hamilton, 
p.  458. 

2 Pet.,  G Pet.,  app.  to  Cong. 
Globe, 1 853-4,  Wheaton’s  Pinlvney, 
Ileff'ter,  Att’y  Gen’l  op.  A’i.,  U.  S. 
Sts.,  Globe,  1855-6,  Jackson,  An. 
Reg.  1834,  Wheaton, 
p.  512. 

Ileffter,  Masse,  Phillimore,  U.  S. 
and  Prussia,  U.  S.  and  Venezuela. 

pp.  640,  641  states  what  Avas  said 
in  approA'al  by  Russia,  hhAance, 
Prussia,  Italy,  tlie  Netherlands. 
This  is  not  the  order  of  dates. 

p.  660. 

Ilautefeuille,  Pistoye. 
p.  706. 

Al.  de  Gotha,  1861,  Swiss  Docs, 
of  19th  March,  5th  and  9th  April, 
1860,  ThouA'enel  of  7th  April,  L’d 
Russell  March  22,  Ann.  Reg.  1860, 
Thouvenel  20th  June,  Le  Nord,  15 
FeAwier,  1861. 

p.  820. 

The  commentators  cited  are  in  this 
order,  L.  Palli,  Ilautefeuille,  West- 
lake,  Masse,  Ortolan,  Phillimore, 
Wildman,  Manning,  Ileffter,  Wheat- 
on, Westlake,  and  sup.  844,  Casimir 
Perier. 

p.  828.  (First  paragraph.) 

Ortolan  ii.  334,  Ilautefeuille  ii.  219, 
p.  831. 

Ilautefeuille  iii.  120,  Ortolan  ii. 
311. 

p.  842. 

INIarc}’,  Ilautefeuille. 


p.  193. 

Ilautefeuille,  Masse,  Martens. 

p.  298.  Subject  of  Passports. 
Martens,  Fereira,  U.  S.  Sts. 
p.  356. 

Annuaire  des  Deux  Mondes,  Alma- 
nach  de  Gotha, 
p.  365. 

Jefferson,  Hamilton, 
p.  339. 

2 Pet.  6 Pet.,  Globe  app.  1853-4, 
1855-6,  Wheaton’s  Pinkne}',  Ann. 
Reg.  1831,  U.  S.  Sts.,  Whe.aton, 
AtCy  Gen’l  op.  vi.,  Ileffter,  Phil- 
limore, Ilalleck. 
p.  373. 

Masse,  Azuni,  Phillimoi’c,  U.  S, 
and  Prussia,  U.  S.  and  Venezuela, 
Ileffter. 

p.  454.  States  that  an  approA'al 
of  the  Marcy  amendment  Avas  ex- 
pressed by  Russia,  France,  Prussia, 
Italy,  the  Nctheiiands. 

]).  470. 

Ilautefeuille,  Pistoye,  and  then 
tAvo  not  in  L. 
p.  514. 

Al.  de  Gotha,  1861.  Swiss  Docs, 
of  19th  March,  5th  and  9th  April, 
1860. 

ThouA'enel  7th  April,  L’d  Russell 
March  22,  Thouvenel  June  20,  Ann. 
Reg.  1860,  Le  Nord,  15  February, 
1861. 
p.  673. 

Gives  a list  of  commentators, 
L.  Palli,  Ilautefeuille,  Masse,  Orto- 
lan, Manning,  Ileffter,  Kent,  Whea- 
ton, Phillimore,  Wildman,  Westlake, 
Casimir  Perier,  (same  quotation  as 
that  on  L.  844.) 
p.  675.  (First  jiaragraph.) 

Ortolan,  ii.  334,  Ilautefeuille  ii. 
219. 

p.  675.  (Second  paragraph.) 

Ilautefeuille,  iii.  120,  Ortolan,  ii. 
311. 
p.  683. 

Marcy,  Hautefei.ille. 
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p.  873. 

Aniiuairo  1851-2,  1852-3. 

Ann.  Reg.  18G0,  French  Const,  of 
1848  and  of  1852,  found  in  Tripier, 
p.  257. 

Hautefeuille,  Masse,  Ortolan,  De 
Cussy. 
p.  2G2. 

Wheaton  in  1842,  Cass  in  1842, 
Legare  in  1843,  p.  2G5,  Stevenson 
in  1841. 


}).  712. 

Annuaire,  1852-3, 1853-4,  (should 
he  as  in  L.) 

Ann.  Keg. 

Tripier, 
p.  216. 

Hautefeuille,  Masse,  Ortolan,  De 
Cussy. 
p.  214. 

Gives  the  opinions  of  “ our  states- 
men and  jurists,”  Webster,  Wheaton, 
Cass,  Legare,  Stevenson,  Sewai-d. 


It  is  obvious  that  there  are  various  ways  of  writing  dates,  e.g.  20 
June  or  June  20.  The  instances  enumerated  below  are  ca.ses  where 
the  same  document  or  paper  is  cited  in  corresponding  notes  of  L. 
and  D. : 


p- 

533,  March  28. 

D.p. 

389,  March  28. 

p- 

634,  9th  June. 

P- 

454,  9th  June. 

p- 

707,  15  Fevrier. 

P- 

514,  15  February. 

p- 

534,  18  April,  1854. 

P- 

389,  18  April,  1854. 

p- 

553,  15th  April, 

P- 

400,  15th  April, 

April  18,  1854, 

April  18,  1854, 

19th  April. 

19th  April. 

p- 

554,  23  Juillet. 

P- 

401,  23rd  .July. 

p- 

41,  Sept.  17. 

P- 

38,  Sept.  17. 

p- 

42,  Xov.  10. 

P- 

38,  Nov.  10. 

p- 

43,  Sept.  20. 

P- 

.38,  Sept.  20. 

p- 

43,  May  6. 

P- 

39,  May  6. 

p- 

978,  June  23. 

P- 

39,  June  22. 

p- 

978,  July  23. 

P- 

39,  July  23. 

p- 

47,  Feb.  4. 

P- 

43,  Feb.  4. 

p- 

980,  Sept.  30. 

P- 

5G,  Sep.  30. 

p- 

980,  28th  Sept. 

P- 

56,  28th  Sept. 

p- 

495,  May  25. 

P- 

120,  Ma\'  25. 

p- 

159,  Sept.  24,  Sept. 

27,  Dec. 

P- 

127,  Sept.  24,  Sept.  27,  Dec. 

15,  30th  Marcli. 

15,  30th  March. 

p- 

73,  27th  Februaiy, 

20th  Oc- 

P- 

62,  27  February,  20th  October. 

tober. 

p- 

G33,  18th  May. 

P- 

450,  18th  May^. 

p- 

G32,  June  18. 

June  18. 

p- 

G38,  28th  July. 

28th  July. 

p- 

G39,  Dec.  8. 

Dec.  8. 

I liave  not  undertaken  to  examine  the  whole  book  for  instances  of  this 
nature;  the  above  are  instances  I liave  found  from  memoranda  made 
for  other  purposes. 
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The  following  are  the  principal  notes  in  D.  which  contain  historical 
sketches  and  statements  of  cases  between  nations,  and  quotations  and 
citations  from  other  books  and  writers.  In  stating  that  the  facts  and 
authorities  of  a particular  note  in  D.  are  found  in  L.,  or  that  a note 
of  D.  is  made  from  L.,  I mean  to  be  understood  as  saying  that  they  are 
so  stated  in  L.,  both  with  regard  to  the  matter  quoted  and  the  manner 
of  making  the  citation,  that  the  note  in  D.  could  be  compiled  by  the 
use  of  L.,  by  a person  of  ordinary  reading  and  intelligence  in  those 
matters.  Matters  whieh  have  occurred  since  L.  was  published  I shall 
not  notice  in  this  connection.  I will  also  state,  with  reference  to  a 
large  number  of  quotations  and  citations  in  D.  not  to  be  found  in  L., 
that  they  are  to  be  found  in  Halleck,  Woolsey,  or  the  notes  to  Judge 
Redfield’s  Edition  of  Story’s  Conflict  of  Laws.  And  when  I say  that 
certain  citations  in  D.  are  from  Halleck,  &c.,  I mean  to  say  that  I infer 
that  from  finding  sometimes  one  and  sometimes  several  of  D.’s  citations 
in  those  authors,  generally  referring  to  the  identical  sections  or  pages. 
Nowhere  in  D.  is  any  reference  made  to  any  book  of  the  complainant’s. 
I believe  that  D.  is  the  only  treatise  on  the  subject  published  since  1863, 
and,  I think,  since  1855,  that  does  not  repeatedly  refer  to  L. 

D.  note  2,  and  L.  note  1,  p.  3,  correspond.  They  are  attached  to  the 
same  word  of  the  text.  They  really  refer  to  the  matter  of  the  text  on 
D.  page  16,  where  they  would  be  appropriate.  In  L.  two  authorities 
are  quoted.  In  D.  those  authorities  and  two  other  books  published 
since  L.  are  cited,  but  no  statement  of  their  contents  given. 

D.  note  6,  p.  16,  and  L.  note  2,  p.  15,  and  note  5,  p.  20,  coiTespoiid. 
The  former  is  attached  to  the  same  word  of  the  text. 

D.  note  7,  p.  21.  All  the  authorities  are  found  in  L.  p.  20,  in  sub- 
stantially the  same  order. 

D.  note  8,  p.  22.  The  treaty  with  the  Sultan,  mentioned  in  this  note, 
is  found  in  L.  p.  22.  It  has  already  been  remarked  that  the  phrase 
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used  here,  and  apparently  synonymous  with  the  one  used  in  L.,  is  pre- 
cisely the  phrase  which  the  treaty  avoids  using. 

D.  note  12,  p.  31.  This  is  a citation  of  the  authority  in  L.  note  14, 
attached  to  the  same  word  of  the  text. 

The  same  is  true  of  D.  note  14,  p.  33,  and  L.  note  15,  and  addenda. 

D.  note  15,  p.  34,  and  L.  note  16,  p.  40,  are  upon  the  subject  of  the 
recognition  of  belligerency  in  civil  wars.  They  are  attached  to  the 
same  word  in  the  text.  All  the  historical  facts  stated  in  D.  and  all  the 
authorities  (except  some  since  L.)  are  in  this  note  in  L.  and  the  addenda 
to  it.  That  the  error  in  L.  in  citing  Ann.  Reg.  is  repeated  in  D.  has 
been  already  noticed. 

D.  note  17,  p.  48,  and  L.  note  20,  p.  52,  correspond  and  are  attached 
to  the  same  word  of  the  text.  The  first  statement  in  D.  is  not  in  L. 
and,  I think,  is  incorrect.  See  U.  S.  protest,  Am.  Ann.  Reg.  1830 — 1, 
p.  150.  The  latter  part  of  the  note  of  D.  and  the  authority  cited  are 
in  L. 

D.  note  18,  p.  49,  and  L.  note  21,  p.  53,  correspond  and  are  attached 
to  the  same  word  of  the  text.  All  the  facts  in  D.  are  found  in  L.,  with 
the  authorities  for  some  for  which  no  authority  is  given  in  D. 

D.  note  20,  p.  55,  is  found  in  L.  note  23,  p.  61,  except  as  to  matters 
since  L. ; the  preliminary  steps  to  them  are  noticed  in  L.  addenda  to 
this  note,  p.  979  ail’d  p.  994. 

D.  note  19,  p.  52,  is  in  L.  177. 

All  the  facts  and  authorities  in  D.  note  21,  pp.  55-6,  are  found  in  L. 
note  24,  pp.  62-6  — with  one  mistake  in  D.  before  referred  to. 

The  fact  stated  in  1).  note  22,  p.  56,  and  for  which  no  authority  is 
cited,  is  in  L.  note  25,  p.  64,  where  no  authority  is  cited.  I have  never 
seen  it  inentiouecl  in  any  otlicr  book,  tiiough  it  was  slated  in  the  papers 
of  the  day  (1861). 

18 
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D.  note  23,  p.  56,  is  a bare  citation  of  an  authority  quoted  in  L.  note 
26,  p.  65,  attached  to  the  same  word  of  the  text.  As  appears  from  the 
authority  referred  to  and  from  the  quotation  in  L.,  the  book  cited 
shows  that  the  State  whose  condition  tlie  text  discusses  no  longer  exists. 
It  contains  nothing  as  to  the  condition  of  the  State  during  its  existence. 

All  the  facts  and  authorities  in  D.  note  27,  p.  64,  are  in  L.  note  30, 
p.  75  and  supplement,  except  matters  since  L.  The  error  with  regard 
to  the  Diet  has  already  been  noticed. 

All  that  is  in  D.  note  28,  p.  70,  is  in  L.  note  36,  p.  82-4. 

All  the  facts  in  D.  note  29,  p.  72,  are  in  L.  note  37,  p.  85,  95,  348, 
634-5. 

All  the  facts  in  D.  note  30,  p.  77,  are  in  L.  p.  38,  p.  91,  97,  983,  ex- 
cept some  matters  since  L. 

D.  note  33,  p.  87.  All  the  facts  stated  in  this  note  and  all  the 
authorities  cited  are  in  L.  pp.  109,  110,  111.  For  the  treaty  of  1857, 
D.  gives  no  authority ; L.  cites  De  Gussy. 

D.  note  35,  p.  91.  The  fact  here  stated  is  in  L.  p.  330,  n.  108. 
There  the  treaty  in  question  is  quoted  from  Martens.  No  authority  is 
given  in  D. 

All  that  is  in  D.  note  37,  p.  116,  is  in  L.  addenda,  p.  992,  p.  993, 
except  one  fact  which  is  since  L.  L.  gives  the  authorities,  Lesur’s 
Anuuaire  and  Le  Nord.  D.  gives  none. 

All  the  facts  of  D.  note  38,  p.  118,  are  in  L.  pp.  131,  151,  65,  23, 
330-1,  349,  447,  477.  L.  cites  the  place  in  Martens  where  the  original 
text  of  the  three  treaties  and  the  convention  is  given.  No  authority  is 
cited  in  D.  though  he  seems  to  have  one  or  two  articles  of  the  treaty 
not  found  in  L. 


All  that  is  in  D.  note  39,  p.  120,  is  in  L.  note  50,  p.  132. 
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D.  note  40,  p.  120,  is  a long  statement  of  the  principal  instances  of 
intervention  and  mediation.  All  that  is  here  stated  is  in  L.  pp.  133, 
139,  499,  495,  497,  140,  500,  and  addenda  to  the  same  on  p. 
1009,  1022,  1027,  1028.  The  significant  fact  with  regard  to  the  state- 
ment about  the  Queen  of  Portugal,  namely,  that  a statement  found  in  D. 
and  L.  is  unintelligible  without  the  previous  statement  which  is  found 
in  L.  but  omitted  in  D. ; and  the  error  as  to  France,  and  the  fact  that 
the  three  authorities  cited  in  L.  are  found  in  I),  in  the  same  order,  and 
are  the  only  ones  there  found,  have  already  been  noticed. 

1).  note  41,  p.  126,  is  a long  note  about  Mexico.  All  the  facts  and 
authorities  that  are  stated  in  the  first  three  pages  are  in  L.  pp.  156, 
159,  157,  177,  509,  and  addenda  997-8.  The  remainder  of  the  note 
relates  to  matters  since  L. 

D.  note  46,  p.  137.  The  first  citation  is  Story,  Conflict,  &c.,  and  the 
three  following  authorities  are  found  in  Story.  It  may  be  remarked 
that  one  citation,  Fcelix,  Conflit  des  Lois  does  not  refer  to  a book  of 
that  writer,  but  to  a dissertation  published  in  several  numbers  of  a 
periodical,  Rcwue  Etrangere  ct  Fi  angais,  Vol.  7th,  of  which  D.  gives  the 
page,  but  not  the  year  or  vol.,  though  botli  are  given  in  Story,  and  I 

have  found  in  the  Review  and  examined  the  j)laces  cited.  The  rest  of 
the  facts  and  authorities  arc  in  L.  p.  1 65,  except  the  reference  to 
Redfield’s  Story.  The  text  speaks  of  the  effect  of  laws  requiring 
transfers  of  real  inopertij  to  be  recorded.  D.  note  states  that  a French 
law  requires  the  same  thing  as  to  “ corporeal  pe/suna/  property”;  if  the 
writer  had  looked  at  the  text  of  the  French  law  in  Westlake  and  Tri- 
pier cited  by  L.,  he  would  have  seen  that  the  law  relates  only  to  real 
property,  and  property  so  connected  with  it  as  in  law  to  be  deemed  a 
j)art  of  it. 

All  the  facts  and  authorities  in  D.  note  47,  p.  139,  are  in  L.  pp. 
IG  8-9-70,  except  the  reference  to  llalleck  and  the  references  from 
Halleck. 

I),  note  49,  p.  142,  is  on  naturalization,  and  covers  several  pages. 
The  first  three  pages  relate  to  cases  in  which  the  United  States  have  been 
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concerned.  That  upwards  of  fifteen  authorities  are  cited  by  each  in 
the  same  order  has  been  already  noticed.  There  is  nothing  quoted  in 
D.  that  is  not  to  be  found  in  L.,  except  tlie  references  hereafter  mentioned. 
That  both  quote  from  a despatch  twice,  each  giving  the  right  date  to  it 
the  first  time,  and  each  making  the  same  error  in  that  respect  the  second 
time,  though  the  document  is  cited  in  both,  has  already  been  noticed. 
This  matter  is  found  in  L.  pp.  918,  919,  921,  924,  925,  926,  927,  928, 
supplement,  p.  8. 

The  latter  part  of  the  note  relates  to  the  bombardment  of  Greytown, 
Koszta’s  case,  <fcc.  The  subject  of  bombardment  of  Greytown  and 
Antwerp  is  at  173-175  L.,  Koszta’s  is  noticed  p.  176,  229,  929  L., 
Tousigs  at  929  L.  This  note,  four  pages  long,  could  have  been 
written  by  the  use  of  L.,  without  referring  to  any  other  book,  except 
that  D.  says  “ on  the  subject  of  naturalization,  see,”  and  gives  the  name  of 
Woolsey,  § 66  and  two  citations  found  in  that  § of  Woolsey,  also  the 
New  Am.  Cyclop.  Art.  ‘ Naturalization  ’ and  Hefftcr.  That  the 

same  authorities  should  be  cited  in  both  books,  in  exactly  the  same 
order,  (with  one  change,)  with  the  same  mistake  in  the  second  citation 
of  one,  (the  first  citation  being  right  in  both,)  with  not  a word  quoted  in 
the  second  book  that  is  not  in  the  first,  is  natural  if  the  one  book  has 
been  resorted  to  for  materials  for  the  second.  My  examination  of  this 
note  has  shown  me  no  fact  which  would  contradict  that  hypothesis,  or 
would  suggest  any  other. 

“ Beudant  de  la  Naturalisation”  was  an  article  in  a French  Review, 
afterwards  issued  in  the  form  of  a pamphlet  of  thirty-two  pages.  It  is 
in  Mr.  Lawrence’s  library  and  is  now  before  me.  The  author’s  name, 
conspicuously  printed  on  the  cover,  is  “ Ch.  Beudant.”  L.  p.  900,  calls 
him  “ De  Beaudaut.”  D.  p.  145,  in  this  note,  calls  him  De  Beaudant 
copying  the  error. 

D.  note  52,  p.  150.  The  first  part  of  this  note,  stating  the  opinions 
of  Story,  Westlake,  and  Ileffter,  is  all  to  be  found  in  L.  p.  100,  except 
that  the  writer  seems  to  have  referred  to  the  wrong  place  in  Ileffter 
unless  he  had  a different  edition  from  the  one  I examined,  that  of  1857. 

It  has  already  been  remarked  that  D.  note  53,  p.  151,  is  an  exact  repro. 
duction,  with  typographical  errors  of  L.  note  62,  p.  181,  except  that  the 
note  in  D.  is  signed  “ D.,”  while  that  in  L.  is  signed  “ L.” 
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All  that  13  in  D.  note  55,  p.  151,  i3  in  L.  note  64,  p.  182,  et  seq.  D. 
cites  Op.  Att'y  Gen’l,  vii.  22,  “ foi*  the  details  of  the  decisions  of  the 
conflicts  of  laws.”  That  page  is  tlie  middle  of  an  opinion,  and  is  not 
more  pertinent  than  any  other  page  of  the  opinion.  Upon  looking  at 
L.  it  will  be  found  that  it  is  the  page  there  cited,  as  the  beginning  of  a 
long  quotation  beginning  on  that  page. 

The  authorities,  D.  note  57,  are  from  Story  and  Woolsey. 

D.  note  58,  p.  153,  is  all  in  L.  note  67,  p.  191,  with  this  change,  that 
L.  cites  Rev.  Franc,  et  Etr.,  and  D.  cites  Rev.  Ktr.  et  Franc,  the  same 
book  previously  cited  by  him  from  Story’s  notes  on  p.  141.  A recur- 
rence to  the  original,  or  any  knowledge  of  the  book,  which  I now  have 
before  me,  would  show  that  tlie  Rev.  Etr.  and  Franc,  ceased  in  1843, 
and  that  the  Rev.  de  Droit  Franc,  et  Etr.  began  in  1844,  that  year 
being  vol.  i,  the  title  page  of  the  book  stating  explicitly  that  it  is  a con- 
tinuation of  the  Rev.  Etr.  and  Franc.,  Foclix  being  one  of  the  editiors 
1/  of  each.  The  citation  is  from  vol.  ii  of  Rev.  F.  and  Etr.  D.  adds  some- 

thing from  Halleck.  The  treaty  mentioned  here  is  in  L.  p.  204. 

D.  note  60,  p.  156,  is  in  L.  p.  200. 

D.  note  62,  p.  165  is  all  in  L.  note  70, 204,  attached  to  the  same  word  of 
the  text  with  this  exception,  that  D.  quotes  from  Webster’s  works  at  the 
place  cited  by  L.,  that  he  quotes  from  Mr.  Rates  part  of  the  matter 
stated  and  cited,  with  his  authority,  by  L.  from  Mr.  Bates.  lie 
makes  a mistake  in  citing  and  stating  at  some  length  an  article 
of  Mr.  Wheaton’s  from  Rev.  Fr.  et  Etr.  It  should  be  Etr.  et  Fi’. 

The  writer  does  not  seem  to  be  aware  tliat  these  are  different  books, 
the  volumes  of  which  are  numbered  separately. 

D.  note  63,  p.  168  is  substantially  a repetition  or  summing  up  of  the 
text  to  which  it  is  appended.  The  authority  cited  is  cited  by  Whea- 
ton, note  c,  p.  162.  For  the  rest  of  the  note  Dana  refers  to  a case  in 
XI  Allen,  (not  yet  published,)  in  which  the  U.  S.  was  the  party  inter- 
ested. 

D.  note  67,  p.  175  is  on  impressment,  and  extends  over  three  pages. 
It  is  all  in  L.,  note  72,  and  page  214,  except  that  D.  quotes  from  Ber- 
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nard’s  notes  on  the  Trent  case,  not  cited  b}'  L.,  says  that  “ Phlllimore 
(not  cited  by  L ) dismisses  the  subject  witli  a single  unintelligible 
remark,”  and  quotes  from  Webster’s  works.  D.  quotes  from  the  Quar- 
terly Review,  January  1862,  p.  140,  a part  of  what  is  quoted  in  L.  It 
is  thus  given  in  L.  “ ‘ exercised  by  our  naval  officers.’  The  writer  adds, 

‘ but  we  do  not  undertake,’  ” &c.  In  D.  it  is  printed,  “ our  naval  officers, 

But  we  do  not,”  tlius  signifying  that  the  two  sentences 

are  not  continuous  in  the  original.  I have  the  original  before  me.  The 
sentences  are  continuous,  there  being  nothing  between  the  words  “ naval 
officers,”  and  “ But  we.”  Both  notes  cite  the  same  five  despatches. 
One  is  cited  from  Parliamentary  papers.  The  error  in  D.  in  the  man- 
ner of  citing  tliis,  of  a nature  not  likely  to  be  made  by  a person  who 
had  the  original  before  him,  has  already  been  noticed. 

D.  note  68,  p.  178,  is  all  to  be  found  in  L.  p.  219  et  seq.  and  the 
addenda  to  it,  p.  1002.  Despatches  quoted  in  L.  p.  222,  from  “ M.  S. 
Dep’t  of  State,”  cited  in  D.  and  no  authority  given. 

D.  note  76,  p.  189,  is  in  L.  note  77,  p.  236.  D.  puts  in  quotation 
marks  some  sentences  used  in  L.  in  stating  tlie  treaty,  the  words  are  cor- 
rect. U.  S.  Sts.  xi.  p.  741. 

Most  of  D.  note  77,  pp.  189-90,  is  in  L.  p.  236.  The  reference  to 
Mold  is  from  Woolsey. 

D.  note  78,  p.  190,  is,  with  one  exception,  in  L.  note  78,  p.  237,  242- 
3-5  — Italian  code.  That  the  same  autliorities  are  cited  by  both  in  the 
same  order  and  the  misquotation  in  reiation  to  the  Russian  Treaty  has 
already  been  noticed. 

All  the  facts  and  authorities  in  D.  note  79,  p.  191,  are  in  L.  pp.  243— 
4.  A treaty  between  Russia  and  Prussia  in  1857  is  mentioned  in  both* 
It  has  already  been  noticed  that  every  word  of  the  title  of  the  authority 
cited  for  it  in  L.  “ Martens,  par  Samwer,  Nouveau  Recueil,  xvi.  pie  2me, 
p.  595,”  is  necessary  to  identify  the  volume.  “Nouveau  Recueil,  xvi 
595,”  the  book  cited  in  D.  and  which  I have  before  me,  is  the  volume 
published  in  1848. 
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All  that  is  ia  D.  note  82,  is  in  L.  p.  254. 

The  substance  of  D.  note  83,  p.  193,  so  far  as  it  gives  anything 
besides  the  views  of  the  editor,  is  found  in  L.  pp.  247-252,  except  as  to 
matters  since  L.  The  subject  of  tliis  note  is  the  definition  of  piracy 
under  the  Law  of  Nations. 

D.  note  85,  p.  201,  “Slave  trade  as  Piracy,"  is  two  pages  long.  All 
the  facts  and  authorities  are  found  in  L.  note  84,  pp.  263,  257-8-9,  270, 
261-2-3,  attached  to  the  same  word  of  the  text,  and  the  previous 
note  82. 

D.  devotes  half  a page  to  a statement  of  Mr.  Seward’s  treaty  of  1862, 
which  is  also  stated  and  discussed  in  L.  but  the  suppliraental  treaty 
ratified  April  1,  1863,  is  of  course  not  mentioned  in  L.  and  is  omitted 
in  D.  The  quotation  used  by  D.  as  to  the  “ sin  of  the  slave  trade,”  I 
have  not  been  able  to  find. 

D.  note  86,  p.  209,  the  prize  cases  Amedie,  Fortuna,  Le  Louis,  Africa, 
Diana,  &c.,  are  all  mentioned  at  some  length  in  Wheaton’s  text,  p. 
202,  &c.,  in  Dana’s  ed. 

D.  note  89,  p.  213,  is  chiefly  an  expression  of  the  editor’s  views  as  to 
the  present  condition  of  the  law  as  connected  with  the  slave  trade.  It 
has  already  been  shown  that  the  authorities  in  D.  are  to  be  found  stated 
in  the  same  order,  in  L.  one  of  them  being  a despatch  stated  in  L.  to 
have  been  taken  by  him  from  MSS.  in  the  State  Department.  No 
authority  but  one  reference  to  An.  Register  is  cited  in  D.  for  the 
despatches  or  the  speeches  of  the  English  peers;  they  are  from  L.  216, 
and  are  there  quoted  from  Lawrence’s  visitation  and  search.  The 
illustration  in  D.  p.  217,  is  to  be  found  in  “Visitation  and  Search,” 
appendix,  p.  231.  D.  also  cites  Halleck  and  Woolsey. 

D.  notes  91  and  92,  pp.  222,  223,  224,  arc  not  historical  notes- 
All  the  authorities  in  tliem  are  found  in  L.  note  89,  p.  288, 
except  Story  and  Blackstone,  and  the  Cyclopedia.  The  fact  that 
in  D.  the  citation  from  the  German  edition  of  Savigny  gives 
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the  same  fage  that  is  given  in  L.  for  the  French  translation 
(that  being  the  correct  page  of  the  translation)  has  already  been 
noticed.  In  this  case  Savigny  is  cited  by  j>age  in  both  D.  and  L.  In 
the  previous  note  D.  p.  217,  Woolsey  and  Savigny  are  cited,  and  in  that 
note  Savigny  is  cited  by  § exactly  as  he  is  cited  at  the  place  in  Woolsey 
referred  to. 

D.  note  95,  p.  227  is  the  same  as  L.  note  90,  p.  290,  with  an  addition- 
al authority,  — Story,  and  another,  cited  in  Story,  — both  are  attached 
to  tlie  same  word  of  the  text. 

D.  note  96,  p.  231,  is  the  same  as  L.  note  94,  p.  294,  and  attached  to 
the  same  word  in  the  text. 

D.  note  97,  p.  231,  is  a mere  citation  of  four  authorities  — two  of 
them  are  in  L.  note  96,  p.  295, — the  others  are  Story  and  an  authority 
cited  in  Story,  also  referred  to  in  Wheaton’s  notes  294,  L’s  ed. 

D.  note  101,  pp.  239-40  is  attached  to  the  same  word  as  L.  note  99, 
p.  304,  and  embodies  that  note.  The  rest  is  a statement  of  what  is 
found  in  Phillimore,  who  gives  several  references  to  Burke,  and  his  own 
opinion. 

D.’s  note  103  is  from  L.’s  note  101. 

D.  note  104,  p.  255,  is  the  same  as  L.  note  101,  p.  319,  except  that 
the  writer  of  D.  has  apparently  looked  at  the  text  of  the  treaty  cited  by 
both  from  xi.  U.  S.  Sts.  D.  states  that  the  U.  S.  had  questions  with 
Venezuela  and  with  Hayti,  and  states  how  the  former  was  settled,  but 
says  nothing  about  the  other.  The  statement  in  L.  is  the  same. 

Nearly  all  the  facts  and  authorities  in  D.  note  108,  p.  258-9-60,  are 
in  L.  p.  323  and  267-8.  That  the  quotation  from  Twiss  exactly  follows 
the  same  quotation  in  L.  p.  268,  and  that  both  differ  from  the  original 
has  been  already  noticed. 


D.  notes  109  and  110,  pp.  261-2,  are  in  L.  p.  325-8. 
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All  that  is  ia  D.  note  111,  p.  264,  is  in  L.  pp.  329,  330. 

All  the  facts  stated  in  D.  note  112,  p.  266,  are  in  L.  pp.  334,  335, 
337. 

Xote  116  D.  276  is  referred  to  L.  1002 ; the  treaty  is  since  the  edition 
of  L. 

D.  note  117,  p.  277,  is  in  L.  note  113,  p.  350.  The  curious  mistake  in 
D.  as  to  the  treaty  about  the  navigation  of  the  Danube,  and  the  error 
in  the  named  volume  and  part  of  Martens,  have  been  already  noticed. 

D.  note  118,  p.  287,  is  a collection  of  treaties  relating  to  the  naviga- 
tion of  the  St.  Lawrence  and  the  South  American  rivers.  The  same 
treaties,  and  all  that  is  said  of  them,  may  be  found  in  L.  note  114,  p. 
360,  attached  to  the  same  word  of  the  text,  and  Supplement,  p.  8.  In 
the  latter  part,  relating  to  Peru  and  Brazil,  D.  gives  no  reference.  It 
is  taken  from  Clay’s  despatch,  p.  365  of  L.,  which,  I am  informed,  has 
never  been  printed  by  the  government. 

D.  note  120,  p.  291,  is  a citation  of  three  despatches,  alt  of  which 
are  in  L.  p.  377,  in  note  117  attached  to  the  same  word.  Two  of  these 
are  stated  in  L.  to  be  MSS.  in  Dep’t  of  State.  No  authority  is  given 
in  D. 

D.  note  121,  p.  291,  gives  two  authorities.  One  is  from  Parlia- 
mentary Papers,  and  is  in  L.  p.  378,  note  118,  attached  to  the  same 
word  of  the  text.  The  other  consists  of  two  despatches  of  Mr.  Seward 
of  1865,  and  since  L. 

D.  note  122,  p.  295.  This  is  a note,  citing  a number  of  despatches 
as  to  the  mode  of  intercourse  with  foreign  ministers.  It  is  all  found  in 
L.  pp.  384,  386,  in  note  120  and  in  note  121  which  is  attached  to  the 
same  word  of  the  text. 

D.  note  123,  p.  297,  is  found  in  L.  p.  388,  note  125,  attached  to  the 
same  word,  and  the  addenda  to  the  same,  1004. 

The  substance  of  Dana,  note  124,  p.  298,  is  in  L.  note  126,  p.  389, 

and  sup.  9.  It  has  already  been  stated  thateach cites  Martens, and  Pinheiro 
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Fereira,  L.  stating  that  the  reference  is  to  P.  F.’s  note  to  Martens 
while  D.  cites  it  as  if  it  were  an  independent  work. 

D.  notes  125,  126,  p.  301,  are  in  L.  pp.  393-4—5. 

D.  note  128,  p.  303,  L.  note  133,  p.  398;  D.  states  Heffter’s  views 
which  are  given  at  large  in  L.  The  despatch  of  Mr.  Cass,  the  substance 
of  which  is  stated,  is  quoted  very  fully  in  L.,  and  is  there  stated  to  be 
from  MS.  in  the  Department  of  State.  The  St.  referred  to  is  stated  in 
L.  The  citation  of  Woolsey  is  not  in  L.  That  from  DeMartens  is  in 
W-heaton’s  note  on  p.  300  of  D.  The  affair  of  Mr.  Gallatin’s  coachman, 
in  D.  note  128,  is  found  in  L.  1006,  and  I am  not  aware  that  it  is  men- 
tioned anywhere  else. 

D.  note  129,  p.  303,  is  a dissertation  upon  a particular  topic,  in  which 
the  editor  professes  to  state  the  result  of  an  examination  of  the  works 
of  other  writers,  and  his  own  views.  All  that  relates  to  other  writers 
can  be  learned  from  L.  note  134,  p.  399,  attached  to  the  same  words  of 
the  text,  and  the  addenda  thereto,  1006,  399,  400-1-2-4,  416. 

D.  note  130,  p.  318.  The  only  authority  or  fact  prior  to  L.'is  found 
in  L.  p.  416,  note  135,  attached  to  the  same  word  of  the  text.  The 
matter  is  fully  treated  of  in  the  text. 

The  same  is  true  of  D.  note  131,  p.  319,  L.  136,  p.  416.  The  whole 
of  this  note  is  a quotation  from  Dr.  Twiss.  It  has  already  been 
remarked  that  the  quotation  is  identical  in  L.  and  D.,  and  that  they  do 
not  agree  with  the  original,  it  being  partly  from  text  and  partly  from 
note,  without  discriminating. 

D.  note  134,  p.  323,  is  simply  a citation  of  the  authority  cited  and 
quoted  in  L.  p.  422,  note  141,  attached  to  the  same  word  of  the  text. 

D.  note  135,  p.  324.  All  the  first  part  of  this  note,  both  facts  and 
authorities  is  found  in  L.  note  143,  p.  423,  et  seq.  attached  to  the  same 
word  of  the  text,  except  that  D.  cites  Phill.  240-275,  citing  no 
volume,  and  D.  cites  Heffter,  not  cited  in  L,  but  found  in  Halleck  239, 
The  despatches  cited  are  in  L.  and  are  there  stated  to  be  from  MSS. 


iu  State  Department.  The  latter  part  is  a list  of  treaties,  all  of  which 
I believe,  are  in  the  note  143  in  L.  except  one  class  of  them,  which  are 
in  note  74,  L.  p.  224. 

D.  136,  p.  326,  is  identical  in  substance  with  L.  note  145,  p.  430. 

D.  note  137,  p.  326.  This  is  all  in  L.  pp.  422,  437,  438.  One  of 
the  authorities  is  cited  in  D.  thus:  •‘(Mr.  Marcy  to  Mr.  Dallas,  June 
16,  1856,  Ann.  Reg.  1856,  p.  277;  Ex.  Doc.  II.  R.  34lh  Congr.  No. 
107.)  ” This  despatch  is  not  in  the  Annual  Register,  nor  in  Congr. 
Doc.  cited.  I have  never  seen  it  in  print.  L.  cites  it  from  MS.  State 
Department. 

D.  note  138,  p.  338.  All  that  is  in  this  is  in  L.  note  153,  p.  454, 
attached  to  the  previous  paragraph  with  the  following  exception.  L. 
note  154,  relates  to  the  Aves  Islands,  is  on  the  same  page,  and  immedi- 
ately following  note  153,  and  is  attached  to  the  same  word  of  the  text 
as  this  note  of  D.  A despatch  relating  to  the  Aves  Islands,  and  quoted 
in  L.  note  154,  appears  among  the  authorities  cited  in  this  note  in  D. 
with  which  it  has  no  connection.  There  is  nothing  in  the  context  to 
suggest  how  this  error  could  have  arisen,  unless  the  compiler  of  D.  had 
undertaken  to  copy  all  the  authorities  on  L.  p.  456,  without  noticing 
the  termination  of  one  note  and  the  commencement  of  another.  The 
despatch  of  Wheaton  is  referred  to  by  Mr.  L.  p.  454,  as  being  in  MSS. 

D.  note  139,  p.  339,  is  all  in  L.  note  155,  p.  458,  attached  to  the 
same  word  of  the  text,  except  the  citations  of  Phillimore,  Kent  and 
Halleck.  Phil,  and  Kent  are  cited  without  referring  to  vol. 

The  letter  of  Wheaton  to  Att’y  Gen’l  is  not  found  in  Opinions  of 
Att’y  Gen’l,  vol.  6,  p.  291.  L.  quotes  it  as  a letter  to  Mr.  Butler,  then 
Attorney  General. 

D.  note  140,  p.  341,  is  a citation  of  a single  authority,  found  in  L. 
p.  461,  note  156,  attached  to  a previous  sentence  of  the  text. 

D.  note  141,  p.  342,  contains  two  citations  found  in  L.  p.  462,  note 
157,  attached  to  the  same  word  of  the  text. 
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D.  note  142,  p.  350.  The  substance  of  this  so  far  as  prior  to  L.  is 
all  found  in  L.  p.  325,  note  106,  on  the  same  subject,  except  a passage 
which  is  from  Wheaton’s  text. 

D.  note  143,  p.  352.  The  despatch  and  the  debates  here  stated  and 
cited  are  found  in  L.  pp.  473-4,  note  160,  attached  to  the  same  word 
of  the  text.  The  despatch  of  Marcy  to  Mason  is  stated  in  L.  p.  473, 
to  be  from  M.  S.  State  Department.  I have  never  seen  it  in  print  else- 
where. The  references  to  Lewis  and  Bright  are  in  L.  474.  A consid- 
erable part  of  the  opinion  of  the  Court  is  repeated  from  Wheaton’s 
text,  p.  342  of  D. 

D.  note  144,  p.  355.  L.  note  162,  p.  476,  is  a list  of  treaties  of  a 
certain  nature,  stating  their  substance.  D.  states  that  they  may  be 
found  in  Phillimore,  and  cites  Woolsey  and  two  authorities  given  in 
Woolsey,  one  of  which  is  in  Wheaton’s  note  to  the  same  section. 

D.  note  145,  p.  356.  All  this  is  in  L.  note  163,  p.  480,  701,  attached 
to  the  same  word  of  the  text. 

D.  note  147,  p.  364.  The  only  historical  fact  is  found  in  L.  note 
165,  p.  494,  and  the  citations  are  all  from  Lawrence  or  from  the  page 
in  Halleck  referred  to  by  Lawrence. 

D.  note  151,  p.  370.  For  the  case  of  McLeod  see  L.  189,  and 
authorities  there.  Tbe  subject  of  retorsion  is  found  in  Wheaton’s 
text  505-6  (L)  with  references  to  Vattel  and  Kluber. 

D.  note  153,  p.  374.  All  the  facts  and  authorities  are  to  be  found  in 
L.  p.  253,  p.  513,  p.  536,  supplement  p.  13. 

D.  note  156,  p.  387,  is  a long  note.  Every  fact  and  nearly  every 
authority  is  found  in  L.  p.  530, 532-3-4, 773  except  a citation  of  Woolsey 
and  of  Phillimore.  It  has  already  been  shown  that  the  citations  from 
Hautefeuille  here  given  in  L.  are,  and  are  stated  to  be,  from  different 
editions  with  different  paging.  That  the  same  pages  are  cited  in  D.,  but 
no  notice  is  taken  of  the  fact  that  they  refer  to  entirely  different  editions 


D,  157,  p.  311  Many  of  these  authorities  are  in  L.  532-3,  610,  472, 
512,  530,  543. 

D,  158,  p.  400.  All  the  facts  and  authorities  but  one  are  in  L.  note 
175,  p.  551  attached  to  the  same  word  of  the  text.  It  has  already  been 
noticed  that  the  many  dates  given  in  these  notes  are  written  in  the  same 
manner  in  both. 


D.  160,  p.  417.  All  the  facts  and  authorities  are  in  L.  p.  575,  and 
supp.  13  D.  cites  “opinion  of  Mr.  Black,  Cass  to  Clay,  Nov.  26,  1858, 
Senate  Ex.  Doc.  69,  35th  Cong  ,”  as  if  the  two  former  were  contained  in 
the  latter,  or  as  if  they  were  three  separate  authorities.  That  session 
had  ended  before  the  last  despatch  was  written.  L.  states  that  the 
opinion  is  found  in  that  document,  and  that  the  despatch  is  from  MS. 

D.  note  162,  p.  421,  is  all  found  in  L.  p.  580. 

D.  note  166,  p.  428.  Nearly  all  the  facts  and  despatches  are  in  L. 
586,  587,  589,  594.  Some  of  the  citations  in  the  beginning  of  the  note 
are  from  Woolsey. 

D.  note  168,  p.  431.  Tlie  6rst  part  is  substantially  in  L.  p.  596,  note 
187,  attaclied  to  the  same  word  of  the  text.  Tl)e  last  part  is  since  L. 

D.  note  169.  Several  portions  arc  in  substance  in  L.  Much  of 
what  is  cited  from  Pfeiffer  is  in  iJalleck,  wlio  refers  to  the  authority. 

I),  note  172,  p.  452,  The  first  part  of  this  is  in  L.  p.  595,  both  cite 
flalleck;  the  other  authorities  in  D.  are  found  in  the  places  cited  in 
Hal  leek. 

D.  note  173,  p.  453.  Nearly  all  the  facts  and  authorities  in  this  long 
note  are  in  L.  note  192,  p.  628,  attached  to  the  same  word  of  the  text, 
and  the  addenda  to  it,  except  that  from  the  U.  S.  Di[>.  Corr.  of  1861. 
D.  cites  more  despatches  of  Mr.  Seward  and  Mr.  Adams  than  are  cited  in 
L.  on  the  same  subject.  It  has  already  been  noticed  that  on  pp.  453, 
454.  I),  g ives  four  dates  of  dospatclies,  i^c  , in  exactly  the  same  manner 
as  the  same  dates  are  given  in  L. ; that  with  reference  to  the  apjjroval 
of  the  Marcy  Amendment  by  the  five  European  powers,  D.  mentions 
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the  names  of  those  powers  in  exactly  the  order  adopted  in  L. ; that  not 
not  being  the  order  of  the  dates  of  their  despatches  given  in  L.  The 
despatches  are  stated  in  L.  to  be  from  MSS.  in  the  State  Department. 
Both  also  cite  the  French  official  paper  by  the  same  wrong  name, 
“ Paris  Moniteur.” 

D.  note  172,  p.  458,  is  all  in  L.  p.  649,  note  193,  attached  to  the 
same  word  of  the  text,  except  statutes  passed  since  L. 

D.  note  178,  p,  470,  is  all  in  L.  p.  660,  except  citations  of  Halleck 
and  Phillimore. 

As  to  D.  note  186,  see  L.  pp,  960,  680,  217,  1022,  669,  963,  672-3, 
and  authorities  cited,  669,  673, 

As  to  D.  note  208,  see  L.  pp.  716-8,  733,  720-1,  189,  1022. 

D.  note  179,  p.  471,  is  all  in  L.  p.  662,  except  that  U.  seems  to  have 
looked  at  Phillimore  at  the  passage  cited  by  both.  The  date  of  the 
treaty  is  wrongly  given  by  Dana. 

D.  note  183,  p,  475.  The  facts  and  authorities  are  in  L.  note  199, 
attached  to  the  same  word  of  the  text,  p,  666,  aud  the  addenda  to  it, 
1020-1. 

D.  note  185,  p.  478.  The  convention  here  mentioned,  and  for  which 
no  authority  is  cited,  is  stated,  aud  a reference  for  it  is  given  in  L.  p. 
670,  note  202,  attached  to  the  same  word  of  the  text. 

D.  note  198,  p.  504,  cites  Halleck,  675,  and  Manning,  § 123,  M.  is 
not  divided  into  §.  The  correct  citation  is  p.  123,  as  given  in  Halleck, 
pp.  675-6. 

D.  note  201,  p.  510,  is  in  L,  p.  701,  note  211,  attached  to  the  same 
word  of  the  text,  and  note  163,  p.  480,  referred  to  in  that  note.  D.  also 
refers  back  to  his  note,  145,  which  is  attached  to  the  same  word  of  the 
text  as  L.  note  163, 

D.  note  202,  p.  514.  This  is  a note  with  regard  to  Savoy.  All  that 
is  here  stated  is  found  in  L.  pp.  705-6— 7,  note  2 12,  attached  to  the 
same  word  of  the  text.  All  the  authorities  in  D.  are  found  in  that 
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note.  That  they  are  cited  in  the  same  order,  that  the  dates  are  men- 
tioned in  the  same  manner,  and  that  the  eri’or  in  the  date  of  the 
Swiss  circular  of  April  9,  found  in  L.  reappears  in  D.  has  already  been 
stated.  And  Dana  mistakes  in  stating  that  the  neutrality  in  question 
applies  to  all  Savoy,  whereas  it  applied  only  to  certain  districts. 

D,  note  204,  p.  519.  The  historical  part  of  this  note,  and  the 
historical  authorities,  with  few  exceptions,  are  in  L.  pp.  712-13  note 
213,  attached  to  the  same  word  of  the  text,  and  492.  The  other 
authorities  are  from  IJalleck. 

D.  note  213,  p.  532,  is  almost  all  to  be  found  in  L.  p.  726,  note  218, 
attached  to  tlie  same  word  of  tlie  text,  except  that  D.  adds  a reference 
to  Ilalleck  and  some  other  authors. 

D.  note  215,  p.  536.  Many  of  these  cases  are  referred  to  in  L. 
713,  491,  728-9,  920,  184,  970,  201,  736,  671,  208,  725,  730,  95, 
124-6,  136,  773.  Much  of  what  is  referred  to  is  in  L. 

D.  note  221,  p.  584,  is  contained  in  L.  p.  743. 

D.  note  222,  p.  585,  cites,  “ Trescot’s  Am.  Diplomacy  (New  York, 
1852);  and  Lord  Mahon’s  History  of  England,  vii.  46.”  This  could 
readily  be  taken  from  L.  note  227,  p.  745,  attached  to  the  same  word 
of  the  text,  where  the  full  titles  and  editions  of  the  books  cited  are 
found.  That  the  paging  given  in  L.  and  D.  is  that  of  the  Lcipsic  edi- 
tion of  Lord  Mahon,  and  is  not  that  of  the  English  or  of  Little,  Brown 
<fe  Co.,  and  that  the  wrong  book  of  Trescot’s  is  cited,  though  a refer- 
ence by  the  writer  of  the  note  to  Trescot  or  to  Lord  Mahon  would  have 
shown  the  error,  has  already  been  stated. 

Dana  note  223,  p.  606,  is  a note  about  seven  pages  long,  on  “ Free 
ships.  Free  goods.”  It  gives  a sketch  of  the  negotiations  and  treaties 
of  all  the  Powers  connected  with  this  subject.  Nearly  all  that  is  in  this 
note  is  found  substantially  in  L.  note  228,  p.  766,  attached  to  the  same 
word  of  the  text,  and  pp.  814-15,  and  addenda  1025.  except  that  D. 
quotes  a few  text  writers,  from  Philmore  aud  Woolsey,  and  quotes 
Ml-.  Scwai-d’a  correspondence  rather  more  fully  than  L.  does. 
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See  L.  767-8-9,  770,  635,  774-6-7,  772-5,  815,  522,  1025. 


D.  note  112,  p.  2&6.  L.  cites  in  immediate  connection  with  the  text 
p.  333,  for  a further  view  of  the  treaties  on  this  subject,  the  French 
edition  of  Wheaton’s  History  of  the  Law  of  Nations.  The  last 
treaty  there  mentioned  was  of  1841.  D.  after  mentioning  the  conclusion 
of  the  treaty  of  1857,  refers  to  the  corresponding  page  of  the  edition  in 
English,  published  1845,  for  a history  of  the  subject  between  1830  and 
the  adoption  of  these  treaties  which  was  concluded  in  1857.  D.  makes  the 
usual  mistake  in  copying  references  to  treaties,  in  omitting  all  means  of 
distinguishing  the  series  intended.  D.  refers  to  An.  Reg.  1857,  p.  12-40. 
I cannot  lind  there  anytliiug  on  the  subject.  He  also  refers  to  an  Reg^ 
1858,  830,  which  contains  no  such  page.  The  only  way  of  ac- 
counting for  this  is  that  1).,  in  copying  L.'s  list  of  authorities, 
on  p.  335,  omitted  a whole  line,  thus  — it  roads  in  L.  ‘‘Annual 
Register  |1855,  p.  291.J  Almanac  do  Gotha,  1856,  p.  (54.)  lb.  | 
1857,  pp.  (12,)  (16,)  (23,)  (40.)  lb.  1858,  p.  830.”  In  Danaall  the  part 
in  brackets  — about  a lino  — is  omitted  and  it  is  made  to  read  “ Annual 
Register,  1857,  p.  12-40,  and  1858,  830.” 

I),  note  226,  629,  all  the  iin})ortant  facts  in  this  note  including  the 
speeches  in  Parliament  are  mentioned  in  L.  796—7—8—9,  698,  800-1, 
813.  In  citing  Hautefeuille  D.  has,  631,  confounded  the  two  editions  of 
the  autliority,  giving  partially  the  paging  of  each.  It  is  correctly  cited 
in  L.  798. 


D.  note  228,  p.  637.  The  two  first  pages  of  this  note  are  confined  to 
expression  of  the  writer’s  opinions.  The  historical  statements  will  be 
fonnd  given  in  detail  principally  from  L ’s  note  230,  p.  805  and  app.  p. 
939.  The  decrees  and  treaties  may  be  found  at  pp.  796,  698-9,  700 
of  L. 

The  cases  from  Robinson’s  and  Edwards’  Reports,  it  is  believed,  are 
all  treated  of  in  the  text  of  Wheaton.  The  subject  of  the  Trent  is  fully 
discussed  in  L.  2 17, 197,  807,  and  in  a long  note  in  appendix,  939  to  960. 
L.  sustains  the  course  of  Capt.  Wilkes,  while  Hautelcuille  condemns  it. 
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D.  note  230,  p.  663.  The  authorities  as  to  penalty  for  carrying 
contraband  are  identical  witli  L.  p.  808. 

D.  note  231,  666.  The  Dutcli-Swedish  treaty  of  1675  is  twice  re- 
ferred to  by  L.  629,  820 ; others  p.  629,  949. 

D.  note  232,  p.  671.  The  facts  and  authorities  are  almost  entirely 
from  L.  p.  821.  Mr.  Cass’  Letter,  Lord  John  Russell’s  speech,  Cobden’s 
speech,  823,  Berlin  decree,  Casimir  Perier,  and  Revue,  <fec.,  844,  are 
all  in  L.  aud  at  considerable  length. 

D.  note  233,  p.  674,  on  effective  blockades,  may  be  said  to  be  entirely 
from  L.  See  speeches  of  Earl  Russell  and  others,  828-831  ; Russell 
to  Mason,  Sup.  45 ; M.  Rouher’s  note,  833;  Wheaton’s  MSS,  despatch 
to  Buchanan,  835. 

For  Despatches  at  top  of  D.  675,  see  L.  829-832.  Ortolan  and 
Hautefeuillc,  and  Lord  Lyons  to  Admiral  Mylne,  828;  Moore’s  Privy 
Council  cases,  836.  These  instances  miglit  be  extended;  see  Sup.  21, 
836,  848,  as  to  D.  681.  See  533-5,  842-3  as  to  D.  683. 

D.’s  quotation  of  Judge  Story,  p.  709,  is  exact  with  L.  868,  and  the 
facts  and  authorities  in  his  note  on  convoy,  p.  708,  are  substantially  the 
same  with  L.  867. 

The  first  part  of  D.’s  note  250,  p.  714,  is  in  substance  in  L.  876. 
The  cases  of  the  Peggy  and  Ware  vs.  Tilton  have  no  reference  to  the 
matter  in  Dana. 

Although  there  is  no  list  of  errata  to  D.  as  there  is  to  L.  I have 
observed  in  D.  many  dates,  figures,  &c.,  which  I was  confident  were 
erroneous,  but  considered  to  be  typographical  errors.  These  I have 
not  stated  here. 

The  Index  to  the  second  cd.  of  L.  is  very  full,  and  so  arranged  as  to 
bring  together  all  matters  relating  to  the  same  topic,  so  as  to  make  it 
easy  for  a person  reading  it  to  get  at  once  all  the  information  on  the 
subject  he  was  looking  for,  or  foj-  a person  copying  from  it  to  con- 
dense it. 
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Since  the  foregoing  part  of  my  affidavit  has  been  printed,  I have 
examined  D.  with  reference  to  his  citations  from  Hautefeuille.  The 
result  of  my  examination  appears  below.  In  the  first  column,  I have 
put  the  citation  as  given  in  L.  In  the  second,  is  the  citation  as  given  in 
D.  It  will  be  observed  that,  in  L.  the  is  almost  always 

given;  that  tliose  citations  in  D.  which  are  to  be  found  in  L. 
are  nearly  always  given  by  volume  and  page,  while  in  those  not 
found  in  L.  the  page  is  never  stated,  but  the  citations  are  by  title  and 


chapter,  precisely  as  they  are  found 
tliey  could  have  been  readily  taken, 
ing  notes. 

L.  p.  21,  tom.  i,  p.  3. 

p.  26.  Speaks  of  his  “ admirable 
work.” 

p.  254. 

Tit.  iii,  ch.  2,  §3,  tom.  1,  p.  190. 
2™'  ed. 

p.  257. 

Tit.  xi,  ch.  1,  § 2,  tom.  iii,  p.  471, 
487. 
p.  321. 

2™'  edition,  tom.  i,  tit.  1,  ch.  3, 
§ 1,  p.  89. 

p.  340. 

Liv.  i,  tit.  1,  ch.  1,  sect.  4,  § 2, 
tom.  1,  p.  51. 

p.  532. 

Tit.  xiii,  ch.  1,  sect,  ii,  § 2 ; tom. 
iv,  p.  267  ; tom.  iii,  pp.  278-281, 
2™'  edit. 


in  Gen.  Halleck’s  work,  from  which 
Tlie  citations  are  from  correspond- 


D.  p.  21,  i.  3. 

p.  23.  Speaks  of  “ the  distin- 
guished writer.” 

p.  193. 

Tom.  i,  liv.  3,  p.  190^ 


p.  216. 

Tom.  iii.  471-487. 

p.  255. 
i.  89,  239. 


p.  270. 

Liv.  1,  tit.  1,  ch.  1,  § 4. 


p.  388. 

Tom.  iv,  p.  267  ; tom.  iii,  p.  278. 


There  are  two  editions  of  Hautefeuille.  The  first  one  is  of  four  vol- 
umes, and  was  used  by  Mr.  Lawrence  in  preparing  the  edition  of  1855. 
The  second  one,  wliich  Mr.  Lawrence  also  has,  is  in  three  volumes;  and 
the  paging  of  the  two  diflfers  entirely  from  that  of  the  first.  Tlie  second 
edition  appears  to  have  been  used  by  Mr.  Lawrence  in  preparing  his 
book  of  1863.  He  did  not  change  the  paging  of  his  former  citations, 
but  added  the  citations  from  the  second  edition,  stating  that  tliey  were 
from  the  second  edition.  It  will  be  observed  in  the  above  citations  that 
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the  order  of  citing,  placing  vol.  iv.  before  vol.  iii.  is  natural  in  L.,  the^ 
first  citation  being  made  in  1855  from  the  old  edition,  and  the  second 
being  added  in  1863,  But  that  order  seems  very  extraordinary  in  D. 
unless  the  citation  was  copied  directly  from  L. 

The  citations  in  L are  from  'the  two  different  editions.  It  seems 
improbable  that  in  a note  made  at  one  time,  D,  should  have  used  and 
cited  from  two  entirely  diflerent  editions,  and  without  noticing  the 
fact*  or  apprising  his  readers  that  they  would  require  two  different 
editions  to  find  the  passages  cited  — unless  this  was  carelessly  copied 
from  L.,  the  compiler  not  being  aware  of  the  difference  of  editions. 


L.  p.  G49. 

Tom.  iv.  p.  427. 
p.  GOO. 

Tom.  iii.  p.  380,  2nd  ed. 

Ilalleck,  p.  881,  cites  for  the  same 
matter  tit.  13,  ch.  3. 
p.  584. 

Tom.  i.  p,  18,  2nd  ed. 
p.  72G. 

Tom.  i.  p.  380.  2nd  ed. 

Ilalleck  523  cites  Ilautefeuille,  tit. 
G,  ch.  2. 


p.  736. 

tit.  vi.  ch.  1,  § 1.  Tom.  i.  p.  290, 
2nd  ed. 

Ilalleck,  514,  cites  tit.  4,  ch.  1. 
p.  714. 

Same  thing  is  cited  as  Tom.  1,  p, 
250,  2nd  edition. 

Ilalleck,  518,  cites  tit.  5,  ch.  1. 


Ilalleck,  517,  cites  tit.  G,  ch.  1. 
p.  766. 

Ilalleck,  633,  cites  tit.  10. 

[There  are  011I3'  three  chapters  in 
this  title.] 
p.  798. 

Tom.  ii,  p.  412. 

'I'om.  ii.  pp.  84,  101,  154,  2"'®  ed. 

Ib.  Tom.  iii,  p.  222. 

Ilalleck,  577,  cites  for  the  same 
point,  Tit.  8,  sec.  2. 


D.  p.  458. 

Tom.  iv.  p.  427. 
p.  470. 

tit.  13,  ch.  3,  Tom.  iii.  p.  380. 
And  also  cites  Ilalleck,  p.  881. 

p.  505. 

Tom.  i.  p.  19. 
p.  532. 

Tom.  i.  p.  380. 
p.  532. 

tit.  G,  ch.  2. 

citing  in  the  same  connection^ 
Ilalleck,  523. 
p.  550. 

Tom.  vi,  ch.  1,  § 1. 
p.  519. 

tit,  4,  ch.  1,  citing  in  the  same 
connection  Ilalleck,  514. 
p.  520. 

tit.  5,  ch.  1,  citing  in  the  same 
connection  Ilalleck,  518. 

Chapter  1 above  cited  is  30  pages 
long,  and  p.  250  is  about  the  middle 
of  it. 
p.  527. 

tit.  6,  ch.  1,  § 1.  citing,  also.  Ilal- 
leck, 517. 
p.  G07. 

ii.  tit.  10,  ch.  1-3,  citing  also 
Ilalleck,  G32-5. 

p.  631. 

Tit.  8,  sec.  2 ; Tom.  ii,  pp.  84, 
101,  154,  412;  Tom.  iii,  p.  222; 

citing  also  Ilalleck,  5G9,  591. 
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s stiuguished  writers,” 


p.  808. 

Tom.  iii,  jDp.  224,  234. 

Tit.  xiii,  ch.  1. 
p.  820. 

Hantefenille,  gidng  no 

p.  828. 

Tom.  ii,  p,  219,  2'"®  ed. 
p.  845. 

Tom.  ii,  p.  239,  244. 

p.  851. 

Tit.  xi,  xii. 


Halleck,  p.  610,  cites  Tit.  ii,  ch.  3.  Tit  2 
The  same  reference  should  be  to  61^  G19 
Tit.  eleven,  which  relates  to  visita- 
tion, 
p.  870. 

2d  ed.  Tom.  iii,  p.  162-4. 


p.  G65. 

Tom.  iii,  2op.  224,  234. 
p.  G73. 

ci«tan;°“  Sivmg  no 

p.  G75. 

Tom.  ii.  p.  219. 
p.  G8G. 

Tom.  ii,  j5p.  239,  244. 

p.  G90. 

Tit.  11,  12. 
p.  C95. 

lit  2 ch.  3,  citing  also  Halleck, 


p.  710. 

Tom.  iii,  p.  162-4. 
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that  many  of 

the  notes  presented  in  the  edition  edited  by  the  respondent  wlnujij  unrw 
in  uixkif  Miimiii)i«i«wH'ii>i.  do  infringe  the  corresponding  notes  in  tlie  two 


editions  edited  and  annotated  by  the  complainant,  and  that  tlie  respond- 
ent borrowed  very  largely  the  arrangement  of  tlie  antecedent  edition,  as 
well  as  the  mode  in  which  the  notes  in  that  edition  are  combined  and 
connected  with  the  text. 


C'lv\  u. 


/r 


eCc  C\XA- 


1.  That  the  complainant  in  a Court  of  Equity  is  the  equitable  owner 
of  the  notes  in  the  two  annotated  editions  described  in  the  pleadings  as 

^ arranged,  and  the  mode  in  which  they  are  combined  and  connected  with 
the  text. 

2.  That  the  title  to  the  entire  te.xt,  together  with  the  title  to  the 
memoir  and  indices,,  is  in  tlie  proprietor  of  the  book,  and  not  in  the 
complainant  as  alleged  in  the  bill  of  complaint. 

3.  That  there  are  notes  in  the  edition  edited  by  the  respondent  of 
substantial  importance  in  point  of  number  and  the  value  of  the  materials 
which  do  infringe  the  equitable  rights  of  the  complainant,  as  explained 
and  defined  by  the  Court 


; 


i 


•4fni3t 


■ ^1-  - 

I*  ..  • 


4.  That  all  the  respondents  had  notice  of  the  claim  of  the  complain- 


ant, as  explained  and  defined  by  the  Court. 

5.  That  there  are  notes  in  that  edition  of  substantial  importance  in 


any  rights  of  tlie  complainant. 

6.  That  the  notes  in  that  edition  consisting  wholly  of  citations  found 
in  the  corresponding  notes  of  the  complainant  do  infringe  his  rights,  as 
explained  and  defined  by  the  Court,  though  many  of  them  are  unac- 
companied by  the  extracts  collected  and  presented  in  the  next  preceding 
edition. 

7.  That  notes  consisting  of  authorities  or  collections  of  authorities 
copied  in  like  manner  as  described  in  the  preceding  proposition,  and 
without  remarks  or  comments,  do  also  infringe  the ‘complainant’s  rights, 
though  they  are  found  inserted  in,  or  prefixed  or  appended  to,  notes 
otherwise  nut  objectionable. 

8.  That  notes  of  which  the  whole  or  some  substantial  and  material 
part  is  condensed  from  the  corresponding  notes  in  the  preceding  edition^ 
or  from  the  extracts  therein  printed  and  published,  without  any  marks 
of  original  la'nor,  or  of  any  such  labor  except  the  study  of  the  note  copied 
and  adopted,  do  also  infringe  the  complainant’s  rights,  as  explained  and 
defined. 

9.  That  notes  wholly  original  do  not  infringe. 

10.  That  notes  partly  original  and  partly  copied  from  the  preceding 
edition  do  not  infringe,  except  for  the  matter  copied,  if  it  be  practicable 
to  ascertain  and  define  the  separate  proportions  and  make  the  separation 
of  tlie  same ; but  if  not,  still  the  respondent^i^at  the  proper  stage  of  the 
case,  must  be  restrained  from  using  the  part  copied. 

1 1.  That  the  cause  nartF  be  referred  to  a master  to  examine  the 

pleadings  and  proofs  and  report  the  extent  of  the  infringement  as  ad- 
judged by  the  Court  in  this  investigation,  and  also  to  examine  and 
ascertain  v hat,  if  any,  other  instances  of  the  alleged  infringements 
within  the  principles  here  explained  are  proved;  and  if  any,  to  classify 
t ic  same,  and  report  the  details,  together  with  the  reasons  for  his 
conclusions,  for  the  consideration  of  the  Court,  cn/y^  ^ oAjC, 

12.  That  all  other  matters  in  the  cause  be  reserved  until  tliA 


point  of  number  and  the  value  of  the  materials  which  do  not  infringe 


f < 


L 1 


/ 


C 


J 


62^  j'.'7 


i. 


p' 


'■?  -T/:  e__^ 

y^/a  <,ft/'^  ^ y'/ 


y. 


Y < M — 


y 

y~ 


/^<-<-  ^ f*  t ■rt  ^ r-,y~  yf^y-e~y^'yrz  ^ ‘ - ^ *- 

^C--€-<^  > 


/fyr. 


/ y^y c-ye  _ c '^yL y 


/)  / 


A /'  i <r/  <r  YT,  » , , y/ ^ ^ ^S5-  _J  ^ ^ -'* 

^.v/  /A^Y^fyy 


YA  -/e:  yz->:Y  y 

^ 

^ . - - - .r  w ^ y ^ 

tyy  : 

cy.  -ty  , ',Y^  Y y,  y^o-Y^^^Yi . « <_  - yAy 

yyC  y.yy^  y-y^^y  Af^ 

CY^AcYfY-^  ^t-,  ^ Y. 


•»  y'Y^^Y  Y,  y*  ^ 


yz.YY-^  ' Y-Y-^^  y ^ ^Y>  ^^y'y  Y y 


/■ 


Y'^r^^Zr  y-  » -> 


Y^Z-^-^y  . Y-  yP'y'^  ^Z-TY-^  ^t-,  ^ ^Y/1P<-Z-  Y.yY  y f,  J 

^ z^-  y^zzY  y^  /^r  YA,i__y  yz  y^y- ^y 

y I 

y^Y^.  yi^yy-  y^:,  y^'Af^Y 

y^z  -V  y''  <-yzyy  y CY^  Z>  Y > y^ r ^ y'TtZy 


^Z''  Y-z 


zy 


y Y < 


/ y' 

K..  e c < 


Y^y^  Y YY 


f ^ /A^ -y  yz  y yC^ 


^ 

^ A 

/y  ^./A  . 

AA-^'^a^  . ( ^s^C  yAAAAt  yj'^  <^-  ^.^AAAL^  a^ 

y ~PA  ^AA,^ 

A ^ A/^Ai  /A^'^>>A  ^ ^r^  yy  A^  ? , 

/^Aj^  r^^tL.y  x*-*; ' ,c--€-^  y.f^-yA^-e^A  Ar~ 


AAyA^<-  -^A^i_j>  ^ /At'A 


^^■r-  Ax*-iA  ' '/^  ^ r^  r/-' 

I-  fr-^fc.g.  ^ a^  iflx^Jll  IIM  l|  /l  (\ 

y jA ^ AA 

ty /t  A ^ ^ ^ 

cJAx  ^AA'/Ay r.t-xx^-%^^^  x^yr-'—'y^A'^  ^ 


Ky 


A 


AAz  yA  ^A  ^ 


\ At  ax-^'/e^CxC  y ^ ‘ ’ AAzxC-^ — 

yc  yA'^-e  X fAL^  tSx  A/  A a. A ^ ^ A ^xxAAA^ 

aA'  ^ Aa-  <-  <-  A ^ AAx-  y A^AA-ir  u-x  AAy  y^~z 


y 
(^y 

y yc 


ct  ^^^x.-  ^^/^yyi-^y'  ^ y 

'^^  Ayyc 


ly 

<=»-  ^ 


^ A I ^uAj  t f (y 


yAy 


^ — Ap,  A 


f 


X 


i 

\ 


¥ 


\y 

li-' 


'^-  (^  ■ 

P /y6  3 

>’  - 


' 


w 

'/  ^ 


' '7?' 


i. 


1 


R.  II.  Dana,  Jk. 
L.  S.  Dabney. 


30  COURT  STREET. 


Boston, 


L JiT  187  0 


Bx.Uy  fu. 


> u 


(L 


xtc. 


J i ' /*  ^ 

1.XV  llA  l/Ur  ^ CAy'lC'U<'-  t ^ 


CA^C 


fP  ttj.  '^4i  , hti  i-U-'i  L L Ct 

^ (/ 

c^.d 


V^U  J.  ^4tn-  tiy 


Cl.  k.  9 /v 


/Am  - 

)u^  A - 


/frt  /c. 


I 


C'-^  ?\^.  C<^  \A 

/'  / / 


ayt/. 


tTi/T'^'’  'y^'lyl^\^(,  OXy\y\  ^X.  U yy'^\y(.'-Ky\yi.Cr  'TX 

/ -y  ' A-  • ^ 


. / 

H.'^'X.X 

I 

/7 


'xLc^i 


n'X'X  ex'  '^y.XyX./nyxJ'  XXt  /^yv^L/lytA^Y^ 

iy^y^  ly<  t'lX'l'X.-  ^A^<?  cX  /^-O  C'Ly~e''X  v-t- ^ fXfl  i 

XH)  y ek-yXX^  fy ex  X X<-  'if'~iXX’  ei-  e:<y\^sC.  .'/C\j~l'~<—-  '^<7 


f ^ A_) 


/ZCx^eXy  iXXXX  X}  .'Xc^  Xyty^-y<^  €-Cy^yX(p(y\^^,,^  ^ ^y\y\.  .yih.yt.X'^-  '<X-t,-i_^/^ 
~~X^X>  ^ Lt'^-x'fTF ryty^y^  XkyO  yJ 

C Xyi-yxyix^yv  t.'-X  '^^•u  'tyfyt-x.  < — -0  '^<y'i''\.  ^'\y/Xiy\'^^'i 

■/Xc  Ly\^L^y  X}  X-t  A^XyAx^f^  XX  Xy 

y //  y 


x.yX^.  ■ 


CX.X.X 


cA- 


■^V 

// 


Ay ee u,'\^'' ‘ 'T^yyycA^y-'  ly^y^  x r^-i_> 

yj'  ^ 

l^yi  tyxx  {- 


~tX  . 


/ 

A3l 

ypj 

xyt>T.yyi'U‘ 


lyxy^  /'Xa^  ,a> c<--^ <^<" 

cXXXXXx-Xj  xfi^xy  X --y  yi^V^X^feA_^ 

(2t^-^cX  yt'L~l'-\.  yX<  C'^'  ^ >7  Ci,yUt,A^yj^  ^ t'T.  ylytyeU  cXa  ^ 

^xx 

<ct,  ^y^.  e\yi.yx  CxXXi/{yye)  f’'t  ^ Cyx(  / '^lyx.t  -7  XXX. 


AycX^X  UyXA^/-  4'J^  exy^  yA.  •■Xx.'-X.XX  X^ 


'iyx  ^ 


'•o  ehyx'^y*'^  C-x  Xa' C-A  yA  C'T-' 
/'  - / 


eu^  yX^X  Xfzny^  {f-^  ey~X'X<^  y^eyAXA  '9A<y\A  cy/~  • ci'^.y^cX 

'AA'iyX.-J  CAyAf  iXxy  ‘V'^^  X^  'XXy  Xu<y^  e-l/yyfc<^^  ^ 

/ / / / ^ ^ C 

•<4  ^ , 6-,  yXXX.yyyrnA^  ^ 


o 


^ -^(PVtA 


lZ , 7%^ Q ^ L,  t/'c^J^ 
/ ■ 


X C (*-^ ('*1, 


-vJ 


^ (f 


.4  'O  ■ ^ 

t,  ' - A C ''-  x ^ ^ 
I'  V / 


'{'^ C'ly  ('. -Ll-I 


// 


,'lr<.Sy^i?' 


Cl  XX  r-C.  ^^ZAAy-r  / n^A^'CCy 

7^  ' 


u 


^ ‘TXT^  c CZ'irx'x^ 

A'-  (■  PL-'^'C 


l^c  'A. 


(it'L  7/7~ 


CIa^  f A\.  V'L' 


yC'^'^A.  C tn.'s^ 

J / J 

COZ'X  '-L-  PiA  cn^ 


L'X^'^  A 


C-C-^-x  C 


cc^  TTc'zys  ij . 

0-W  /.  ■ . / / 

f 


/ ^ 


J C*''C-^  (,  ■ 


'^^Aci^i'ixx/j  I77ZT~'  a I 


<z< 


t^-L'P.-A. 


/ 

/Z^  0 


''"'C^ZA  cC^  t''7<^.^(_:  '■A^  ■‘f~<-  ^1-c-vO  ''-<'''^  -7^  ^ 1,0» 


-y 


.-^  -rA^.  Pix^j  fr.  Z_  ,'■ 

Ct^PPoA  .Az  zii. 

Oxx^  ' / \y'i  ^'t^'-'  iXyXX  P'CP-i  L~X^AA  ' Cx.CxZ-A  yp 

^ < px  /xi  oC-  lylPCTP  -^,  ~T^\^  Aipt  A Cix  p~~, 


'lx 


'rAz.x^ 


^/X  C^'^i 

U^x,7T\xxx<^  ^^7C77luy<s> 

> / 


£y  P<.  <r^:V, r.-<>o  i-u 

/^'  - 


C'l.'^  hi' 


'JC'LT-i  ehi  cA-^ ^ 


a<^  /v  Ya~i_  Ay^^pAych  Cnxx7d 

' ^ 

' Ln^  P^C<A^i^e.  A^C  t'A 


^ A -\  / 

'' <.A^-y<  .'A(  fA  Quxx  d.A 

<^-t-fe.<^ — > aTacc  /z-^^xiA- 


Apax  oix'7/O'  oiAx^i^'L  7'lix^  p^x^y-  'j  Ct^-c  AC 

/y  \a  cA<^  ^ Atxr  \ A'iAi^  cC  Ci'2 

C^n^v/-  7/i.C</C  C<ax'^A  -4<<^A.yy,  A^CC^,  .CO 

A^^y~  All  nc^P  i ^ A,  , w 

/A  .p'  n y ~ 

L " ^ yyiCA^Ac.. 


n . ^ 

- " C''^-\  t ■< 


'■t;:^- ■■  V-  '~V-‘  ' * '*' 


K^ru 

~i — T~: — 'gp^ 

LTy.— 


W- 


.■^Z" 


»♦  (*•' 


''  ;«  £O0^-f  :’^St4--v  I^it-V 

'•  y-  ^.■•*  ■ i»<j 

> « • b.  ^ 


>« 


'!;t''T.  'fi  > 

_.  y _ 1 V . ■ ',*  • . V 


- -j-4- 


I < »r  : I 

-1.  J“  lli*»'<' 


■T¥ 


VO 


.,  ,, , 


i #-. 


' *^*r*  «si 

?!>:’i'->  . '.c  -.n 


I 


4.  jl. 


c^ ‘^yf  > ^ , 


, / r\A 


c/ 


/ 


L/^  ‘ yZ^  ''"^  '^ '• 
..  / , //■ 


w^ 


{'l/yfi/yLC{\y^,’^.-o  Ttr  c/^  ‘ ^'\ //L\^'P^c\.^  c'^,  ^ 

/ / 


'‘^yC.  ^ cJc/t  /w/  "i-A.'  <■ . -u  £,  i- t-n  r7?  ^iy\^\,\-\. 

^ / — ' y---^  >l 

yi'l'X  ^ L a ^l-a-^-6-v.  V <TY  - i'\'\j  /S  yiyvx  OlA.  i 't 


/ 


kA'\.'^'^  7t)  '.^"^ (/>y/^  y y yi\^\,  'yUy  . 

/f yt'x  ^^Lyf.yLy  7^  c^y^c-\A.  'V'^i  VA 

n.-'T-^  ^ A.  ^ ryrT^ntt-c^<,  ^C  >-  / 

/ 


/ 


cxy-i  ' ^ '•/t-, 


c 'Cy.'L'!.  ' — t< 


(,  — ^ C ^^—'•/^ lA.  ^ -^-  (_^ 

/ 


t^o 


^V'V\  (y^  </i^ 


‘/ 


/- 


^ ^ ^ ^ ^ 

? t--.  4'‘( i~^\  i-^/'  C^yf'iA'y^^  Ac^'^ r'lZ'fUyO  ^ « T^iy^-^y 

f/ty'^C-yy^O^A  <,  H>\.  ■>  t-T^  y\-y  l.'^^  i3<^'^'t<-''  'i  "V  ^ 2. 

c.'i  cy^  ca. ~c^ij  --/Sctyv.''  "To*  ^ i'^-C~Tc' 

/f  . ^ ^ / . . 


-T  ■ ^ / 

'^vY  r'cx-uu-t''  ^r£,7^'^l.  it  O 


. tyv.'  /o  / 


yiy\. 


%\  C'X'<~ 


'.oy  T?^a^ 


/ 


y < ^ ('X  (py^'i'LA^i  yCy 

'W  r^  (y/^A  i'l-\y\  Ci-'-^'fc'^  y?  ex^-^  r/.  7?Ct^  ciy-A^/"  C'^ , y<-^  c^<- 

-V  y ^ 

.'f/tH  i>V  75"  yict-^  -''f-L^ 

y:^y^<- o^~ 

ska^  y^C  yy—A  yy  /'t  y?  A-  -^''2-/  ‘ ^ 

/' 


. / . . 

'Ac<~'C<-  v<  ciy~j  Cx-^a  ' Ay.i.'ixi.  -v-^y 


’^f 


/ 


-^yyi  C<y 


L 


^ ^ 


/a-H  yxy^4^  ^ 
/ / 


z <7  p^'^yiny^ 

> ' /.  y y ■ ■ ^ 

‘'  ^ /z-t-ij  c^^y2^^^  ^yy<-y.xy, 


y.t(. 

f 


9 


‘1 . % 
*1 


• \ i 


1 


1 


A 


f 


*• 


■T* 


'9^' 


3t: 


_.J 


\ 


•*j 

i 


'% . 


/ 


M^. 


C^ 


0<^ 


c^  — 


6&T^ 


'/- 

^ U-KA..^^'<yU^  ul>  ^ Gia.''-^~-£^  t— ' ^3  J^AA-y^^ 


A 


/ 


t 


/ 


V 


A./^.  / 


/ 


I 


(]2cy 


/ 


<-^-r 


L 


,*U-  * 


I 


4 


V.. 


I 


i. 


4 


« 


t 


•V 


:•  r - 


« 


/ / 


'i/^. 


C.  //  2) 


r’ 


o 


/ 


/ 


V 


~<Sfa  fVtWXt. 


-/ 


/ 


C U 7 


/>3.  Slit. 


“^^■i-A'1/--^  «v 

y*  - f 

(nyt'V'y.^^ 

^ ^ - 


T-^ 


^ /2-«^  ^-•«-  ‘L 

(/ 

V^  - ^*1^1  X ^Sl^-i-  <-  »-«^  ^ 


/ 


J\  i ■.  t 


Kr'j-'  *“•'■■- ■■;.  ■' ~ - •>,-.-,-7>-  -^-.-  v 

l-r  JlK^:*  :'u v’  i^W  .^.l'  ^«cR 


5 ' 

■■>. 

J» 

V'  .'> 

J&lu 

r 

••♦^  :>m 

'■  1 

-1.  'j 

1 »■■  *• , < 

W f'ff*  ^ 

Jl 

- 1.  . ■ ” 
^-Tt  ‘ — 

t ' 

‘ t k 

* . ' '1  ■ . 

./ 

r* 


r.y.  V',V' 


LV'*'-  ;'’.}  "■  u! ' *!;'■*'•  ■ T"  ■ ' ^ 

"t,..  ■ ■ '■•"NnlisriM-  " ' 

Pf,  i*  ;.4'iaf.'*  'i-.Ji  w;:  ..  j'-  . ■ " ^^..(,1 


j ^ Z'' 


(—■'ZZ <U^-2’’^^:ZtSi  " 


-Cx-^ 


'L-^  ^^2--e-<^- 


<S5r 


-fSg. 


i0 1 y(M.  aaA  io  trW/1.  V 


Jv.  ^ 


1 fi  i 


(U./VAJV  i Aa.  CX- 


;:^ 


V 


(WvQ^  Jy  cJ. 


0^0.  OiaaaA-aj^  (j^  ^ . °1. <_yV  1^  , CIaa.^ ^Ay^ 


(j<r^<J 


9 tiJll  ^ 


•33 


6^ 


CaJV  vAw  , iAX-UVOAnA-v,^  c^G^5Aa  9<w3o,i  [rlX/.  c'^  C/'JAaa.  l^-^ckA^uJ^ 


X ^ . Sc\AAM.trw(LL  , C^Vv^J|^^(y.vU-C^^ 


'lA-d 


JLx  5 ^(aJ^(Kaa^,  fl^yirWA-^  OjT/JD  cJLt  (a/\/S)  cj>^ 

Ci^lwvv.  ^ tlQiu-  9 tcM  C/inAA_|o  ^ovvA,"^,  (VVvcQ  '?/ul-A_  (kAA/i  lAyt/LIAA^  )La. 

U]  W^Ly  1/La|o  AftAA^tAv-^oX  (Wi/ITaa^V^  4-*^  • 

Jta  IUaaCjl  (^^A-iaa<  (XO.aAVlK/L  ^f\L  Q,<fjuL^  tnrv^j^l  ftvAAi^  - 

(A/yv>V  LuAa-  C/k. \AA^ VV\X y ft,  Vvv  2-6cAaAJ,,  Ck/^^  ^OlA  jja'VO^' 

^•Q  |\a1o  <0^^  CV^  4./t\.<yvv  O'Wt/LO  ^^}''f-</'^  Vvv  ^xS(L^^rVv  ^ ^ '7 '^_^^^C C«,^vAv\_  (J^ 

3^  iL<Kx.D  cd'^JirSf^  (krvS)  \ti  ft-OoLc^  ,^<y  (?  4t  £ (!AX^y»  '>Vi 

^ ft.Av^  |o  P/uy  ViAi. ^ ^Im-  VvA.<k.  9>.  %,<)L  Ql®la  9 3k<V..  (w9 

Dp^iyw  ^ ^ tu|ofyv^  VvA>^(nAaA.GjL^9T>Vv-  OiAa^D  cO-t/LVU^^  Ck/\r^d  <P^^Ca.<.A/v£.  J 

! .^/Tivw  fl,(X/-Q  (^5^  fyft/-^vAyvv  CXfwd)  7^^  dtu^d  (LfliX driA.. 

ijD^fiL'VA/vftA'^^  ,G.V  '^W\JL  W^6aa-  0 6i<.iO  ^ct»JiA  i\  /.ft  9 a/o  HatAM^O  ^f^JU 

^aOv^  Aa  ^ X.  nfk!ipt''i  ftyVv.Q  jo  ^6^  '^{\L 

. ^IAAAaa,  0|^  JOX-  .^^'■VAtS  (VwQ  ^'VCVNA-t/^  GiU^O  ^ ?/i.  Q-ColC 

XL-OL^^b  , )L.  |b  ftAA-jpiWJ.  iy^AcAAAA,Y\A^ 


ijVnJVvv  i.-  (LtXjL  wo,  Jif..  /V\.ded)  Vl  OaaJLvA'  Vw  C^^ui^Qj 


uili  lAAiL^A-^/fn-xO,  (JlLl^l  jo  ^ (LOulO  ^ C«jv|!^  OiJLWJb  }(^f^xGu1Vvv 


5LC\A,D  \AT\r\A^  OO  ;<s/iA  |^C»^  ^ tort  0^  <rU_Ar  <^*rK- 

' |a^(WvvCvA^,(W^e/vJ\r,  l^LhjL^  Ml^lQ  ^.oir  073  CArw'lx-StA.CA.fcvw  ^crv  fl.Qi <-Q 


IjdOv^V^vV,  f.a.5  Ihjla^^  Ct.^Va.9  ix-^/'Kx^  ^aa>^  Cuv\-9  JL(yx.Q  (^WcA’C- 


' 9i  V '^t  CUiu\.9  eD<iJyv\-  ir^  S ivtui  J^myvnA.^^  Hvi7i«.Q  ^ov  ^ Wr^ 

Cao^vvyv\/  1^  ^/v^/^_ , j5'Ko-<Utl\-0Aj0^ , av-oo^Ji^  ^cvl<i-  ^Vfrvw.  ^A/y.  W.xrvuO’^  Gc 

OltwQ  OLl  (LGiaQ  ^Ovt^Vv^'V^  WtnA^<9  ^ Via-OlO^  JvJLy  'Va^'jvv  Co^u- 

|a(l(ViAyw(X/VA±^,  ^ WoJa  lUA-tyU  HA/uivinA. , <xaa9  d^oo-S 


4>  gJvL(M.VVvjL  , Wv  ^C.'VwvGJWtA-  jf  f Oi/wD  VwDw<LlQ  duo^j 

1 j U * I 


I^ClIax  tAA'^tcc^v^^  , ^ Wt/W.  V|^J^/^.  I'^^Aatuamvn-  ^ ftCU-O  oli^AA-T^'KCX  ^ 

|^Cl1\JL,J  iP>.0  vfsjjv jIaa |a 'TVv  C/VvA^  ’VyJ^t^  '^ivJL  '“a4,0  “Via,  UGajcQ  ^AAiLC^d^" 

h [^ojo-L 'r’dJ\<iAA.  |i)^a.oL  dOkA^D  ^ eJvfvOLA-vvx  X OjvS)  ^ OOA-^ 

C>rw|at6vAAACAA^i^  '^’Vtru.  0e^^«Av3  (X>Vv'1a  Q.'KrWvv/  A to  loirvuiK  Li/^ , 

)fvi,  Q.C\aS  V♦A^/^XAcO  Vw  Guw  O^VACVvAiJvvir , Ia^'^cAa,  0-  cy|^ 

^(y\AyJ^  lA/\nJlO  ^foA'VAAAjL  (Ma^^9JL,  yljiAJL  9 LjjA^^  (aA^  (DcA^  .y  , J ^ 

(ioa.5  ^JT^ITVaaMaA^  Lj^  Wt^  Ua-cAv  WxJi  (W-9  flAtili 


Oaa  l[yv<fJL, 


li/iL  /IsfiAJL  QcAa^.J  ^ ^I^ae.xO  I^CjUx,  <VVvQ  |^VCXAa(/- 


^ - 


viW^  CJA^/LttrvvA  (>^A.j(D^(k^yw0x^1r  vt.  JQ'h-v^7uV^A.3  >tx  ^Lq^aaaA,  , G^Caoaa^ 

thC  (W\^^ArCx9  VV\-  G-  4 crtA^ort  0^  ^Oj^iAAlf^  _ 

0wv9  ^yw.'Wt/vVy^.^ 

’V\AlA^-t^^  (\aa^Vv/<7V,  Q-^wy  ; 

Jlo>f  ivaa.0|  L ^aaaX  va  ia  >{^x  S.0aa  fl  t*^VVAA-  Pv-LC/^tATV.  (X/Vv.9 

(L^A-9  i(WrLCAAail.,9-w>-''ia.5  aU  tL  VvOA^ttw^D  ov  3^*A^tS  t 

iL(^0  Ul  (U.9  (Uvawiyv,(XA.9  t ic  tJvAAX.  ./j^  >(l  ^}L 

O.’D  wQu/ii'VwQ  (a/vaQ  >L  'KArl^  l^ifAxG  ^CAAy^r^rwU.  0^9 

"KAfl-Vwf^  (IQxjl5  ^lJ\AfJ^  pV/Al«aL.9  Vvv  >lvL  C-G-aD  fi.9(A<rrvy^ 

a.(VA.Jl  ciVvvAf-'*'^  Idu/i-^AtLQ  >w  yh''i'  oiAA-Dy^^^,  w9 

;L^^1.C  Qtu  1«x/v  cu  ^IaUa  CfrvAW/vaS  >vv(k.H^ya  kA  G^yw't^cyAAAiLQ  Vw 

/\  -0  ✓-N  A 

?.  ^Maa.*Aa1a  |^V>^L.9  'Vva  {k>^ 


-Ck^ 


1^  OO^<0  ^ (V^A^IX/I-Vv^x  H 


cJLuo  Q/6  jjK/y  CiA  ^rrvCtcA^vyvaD^  'VvvO^^H-tJv/?,  (X^/v^QlDj^  ^'iJh^tj^  Vw  O-'xx.D 


l - 


<j|'K.0|Ljb3  <^laAJLw|^  V\H/v-c  (ji/w^  '\rai/t9 ; V-jp(rvv  Vv\>|^(^V\a^"^'i' 


'Hjt^^A/vvx  9 ^A/v^iL  ^aaa^  l^'W'-tA.  C«/V^/iViKyv  Ov/w^ 

Vw  ^QMJU-  C^A^£  ^ 'VC^  V/i  ^^Llaa  Ojw.  (lDvuse,0,  >>yo  tyvric'i  Q'^JLj^ 


,D  vV<.(La^  J^LlpxOvv  0»Jm!^VVvC(  , 


Ca/L'WvJL 


'Vv'- 

;tv' 


LM  ?^/x  r."j'/vJL.  (H'^a.’tVvv  U|  (a/w^  do^  /jr  |iaa^^  cnfW^ 

So  ^ teLJO/Uv  Ivi  O/fA^-fi  bOii^C.AAAVAJL  Vw.  H^yLi/v.  C./UA-S  '/y  (AIxa. 

c 

ivv  A|"  1 vv^  i.0(r\AJt  Vw  >ljL^.iv(yvv  fi-(kA.O  0,^ (Jjuyv^  , )wv  \a/<aa  0.(>A-^^-ti* 

^X(iQjJ^  ?Ar,^^a.^  f\)  ieJl<JL  ittJuL^  '?jir|t> ^ Vw  Ca-^at  cy|^  flAxi^  aQ dl^jcrvx/), 

r|^  )/jL  CATV'jtftX  ^ d ^ QiJLAa- CaAa R0i/)(^v 

CaA.  )J  y(x  GlCJU  (nAAAAlA>mA^  ^cJ^OyLA  A/^  X [^ 

\A-  Ki,c».^virw  0(!aa_D  «Ljp6-(u^^\jL0  Vw  duvvv.|p-^QAAAA^&^^  1/aX^.  (VwQ 

-'^CAv.  ^ *Dd^C/wQ<V\Ajb3  Cc9  W aA  , Xx'VAj  l7VA<*yi  >vi>^  oJy-  f^OA/y  t\AA^  /^OaALWv,^  fl,(!M.5 

Vx_^ (L'^Ar^AA  , Qlaa^  Ojwi)  Wif^UA  "^vvv.J  'K.^'^Ur  Vw  OiOA-y  (rj^  Vfj.  Catv'^v.^^ivaA*. 

GovOto  f^'»^AAP/'/5  So  SaJI^-LT^  Q-(VA_Q  2.  a ataA  •,  (VwD  Q?y^0/w^A>( 

hJry^A^’  ^frwA  (t/  clV  Vx^.'A.V^’tly^rw^  )<^l^.\xO  Ai  Vw  >fs/_ 

Cca.A.a^Ca/'  K ^^A-D  U-^'v^  |^CKA/w9fi-9  Cu  ViaaA  V<v'V5j.  (“A’^iA-v-^irw-TW  ^ 

Wpju3,Ci/>  ji)  cA.tt'vacSW  Oi/vv-9  ?y)cvoi^/v^fti^  ^ lyu/Hi^’V  > v^aVU.'-,  (/^  (wiAx 

>vJLG  KA^J1^9  W-  (Xaa^  G^^'h<A^yx^l^\,ur(^'  i 

^ ^ ,nA/vV  '"1^  lAAnA^lD  '^^^WiAuL  eJk  X'i'su. 

tSojw^.j  >X  '/  W(»>A.  (V^'JjXVvJL/wA,  vj^OiAA^  <lA>-eA,  lAr/A^  «AJ^  ^^^rri^LotiQ  C^f^O 

(itali  'VVv.  'IjrvtJL  , ^ ’a/^x^A,  /^LAlX  C^ liJ^^QuAy^n  W 1^  ^OlA 

GvAA/i'^cJkjL  V(rD_ 


aAx  * 


uHu. 


AyQ 


<rvv-  cT^ 


'•'vQ  iH'lXX  iDc^ftA^9  OvA^tA  \iX  Go^tV/w'VvXA.  Ww.  uX  CaJV^cO- 


■tA- 


(vcM.  ^'y  Ol'vx  Vw  ^x  Vdl  io , (K'Vv-O  GaJLL  d^vCAA^AA  Vv%AC^- 

'^Aa  5a  <''^  (n,  , ''paXviT.a^  d^AA>  , )I^cJV  RaaX^  'Vi'^X/v.  VvvCaVUjv  'JV  X\A*^ 


V ^>^'1.  diiiyO- , 'KLfXAAlu^Aj  ^lA.  ^1^6Aa0oAv.V  k CXA^avat^A  Wvvi'x.tXA^Q 

VaA  (■JaJaa^  w KiAv  '’.-l.JWacJI  (Wv/iW^yv  Vv,.  Gcxcavu, /aApatW<^  VoAlfej.vAi 

Sj  Xx  A’Aaamx/ ^x^j;  »-  '•'  vQ'  L ij.jJ^  cTJ^  )i4ytu.  Oi^/^tAy^OflAxC^x  . >Ar^xxdC  W(ii:- 


o 


QO 

• 3 


(w9  i)4^4/v,0  (wc6^  CvA^  rLu^  h 'W^vAjvvv^Caa^  Oa^Q  I^Vtvo-o  0^ 

)L,jD<r^  o/kOl  9vw.it,  w9  L^^iri^  |ovo^  fc,  U Lv^.(Lc  9v.  V^...9vax  9 ^ 

’i^o^ifwodrit  (w9  ttLiJU  WvArv-0|  l^uitv  fl>U/3  ^ 


(5^  L.S>^^0  \ ^ ^ ^ - L3  . *f"  6 P 


.Jl 

;.  (LIc^  jj 

ft/U  t/^y^  \Ji  Q 6aa. — ^ fclw  ftJr»iw..  wa — -^4.^  hst,.c^u^ 

^ (1) 

L^tv.^1^  lJL»  a^  w^  ^ ^ lowu.0  -^L/  (X.Jfc5^t^^  ^ 

t.  ^ '=t:w  tr  o3-  iJj^  tL^  ue>o\^!^4uvc.  !fcj  4 


' ' / " ^ “7 

».w,  t VC-  - y ^ • 


\ 


'-■  y 


\ 


//7.; 


J-  vz<-'- 7^/trce' 


.X-;-t^ 


W-^1 


^ , A / 

^'-c^Ce^c  ^ -•  .'^.  ^-y'< 


^ r-t-^  <'t4/  ' ^ 


'i-c^'C  c-^. 


y 


c tr 


./ 


/ 


/ 


X . / / - 

f ot^  ■.ycx.'^  ■*' 

y ’X.  . ^'t:  <0^' 

c 

Of  r-t-^  C-^~-e--o '"  -c  ■ 


Sc^O:yJ-/cf7<~  i 


y 


V ^ 


- <r  Ly  r r'e.t-'C  > ^ 


/ 


X 


«X  ///clc/'^  X y^Zu..i/cM.  ' 

,/  • / 

^ Xt-  ^ / r-f-c  r-  " - r<-  .'•  '. 

vii»-  /t'\S^  /c  !'^  - <^-v  ./ 


j r ^ , ■ ■ 


C<  ^ 


^zc-t^^  <■  c • 


''  . c. 


. / ' y , c / . ^ X,  c t 


/ c - 


f ^ r t-  X £ 


■U_  C-',  ' ' 7 ’ '*  cn.  ^ .'t 


A, 


C A.  t. 


C t' 


.^r<A-'  ^ ,C-eA_ 


f- 


A 


A 


^ t-  r X 


yf.  C C ^ 


ri 


/Xw  V 

^ X'  ' «='»'<' 

, c c c-A  >■  A - • - 

X ^ y i A«-r*-^<‘  't  f f t X ^ 

Z^c  ‘C/  ^<'^/fr<£K  C t A.  y z. 


.1^  -r  € 


^ f c r\_..  V'  ^ t . 


^ <.  t ^ r (ft  r 
/ 


V 

V 

V 

\ 

V 

X 

' '/ 

'^/'  V 
/y  /r  t '•  '' 

c X 

''  ^ ■ - 

y 

' \ 
^ r 

C ^ ^ c 

X 

/ 

/■c. 

/ 

r«^c  v./y 

<A 

/ 

, y ^ 

y 

■ ’ ^ r t ^at 

r f:  K 

<■  ' 

/ 


-AL 


^ ■ /-c^  ^ c -f  ' ^ </-  ^ 


A 


/ i/ 


''  ^ ^ C'  r/  ^ ^ ^ ^ ^ f^~r  -■r.-r-  *_</*.  ,/^ 

I , 

<1^  ^ ^ •<.  <-  t « 

C_  ii 

/.-/ 

. -t:  ’-^.'-c  c' 

7 C ^ /^ 

- C ^ 'v. 


/' 


c / / 


iLu 

r t<  1 

y 


, y.-  / r a-  -'-  f, 

^(>^LaZ  < ^ 


' .^' y t . c cJ-T- 

V £^  V t .'■  r <■  <■ 

r . .<•  /■  -tx  , t-f 


X 


^ '' ' - ft  jx' 


-•  t-  (' 


/. 


y 

/ 


yy rc^y'*-  y>sc  C 


yat 


X c,;Xfej 

. C..X 

/ 

w..  v_ 

y'T:  C t • --V  A.y 

^ y 

l<  ^ .X 


y,  t ft.-  V ' » -'  ifT'r^ 

/ . -' 

c^y  .r  T A-  X.  ^ TA. 


/ 


t 


-r— - 

^ ' S' 
-—4 


V 


I 


t 


i 


J 


%■  ..::•  to 


&* 


% 


i 


^ /Jr'  C^T^  ^‘^■\J 

^ ' . / ^ ' 

X-e.  </_ 

' /'  ^ 


rlT 


n > ^ J 


^ Z: 


/ 


^ ^ 0^  P 


7-/ 


y z- 


/ 


" 7^c^~ 


c> — ^ C^y^-Zf~L'\^  Cj  ■''^/^t/'l/'^^^  6-a„a-  J'' 


'^(-"'t^  rd  Cn^r^J  ~Jr^-l  i,'^ 

~7?tx 
Z_^ 


'Ptyvz,'^^ 

/9 

X<-  4^1 

^C/ 

/ iJ  P^,^l  £/^ 


,7^  c;^-V'u— <L  7^  'L<_-.#^a_ 

C^  ^ "7^  f'X^  ^ iZcy^-'\^ 


.»/ 


/{-''^.-•'t-'^'^  ty^cyV' 


CcX'Z^n^^—  nr^  C/^  2.  / C<  ' ^cX- 

-A  ^ 


ZAr^iy~<~^  ””^Cv>  Z>^'i^SX‘C^  //-t  Xj  ^ZL<y  <r^vV7^yC<--'  <y 

/ . n ^ 


Jf  m 

V 


C'^''0  ''t~Z-<^\^r<^  /''^  O^''-  CA~.^  C<^y^-*-^ 

/)k,0^  C^(j^ Cc<JL~  'yy\X:z<^’'^<XOuL^  c<-<.  ^vi^  />^5^ 

/T)  .^■^7 . ^\.^£Cit  ^ X 


ffi^ji^  /C«/  •—  7»a«XZ!^^  h^  'y ^ 

. ^1  / /,  - 4 ^ 

- o'/  '"J  'i,  -»  ^ Cc  tTuL/^^  TtJ  ■. 


/ //  ^n  . ^ r 7 ' i a, l-K  ,1,1,  * I CX  t *-Lt  1/  /^  . 4,,_- 

cX  //lo  =-f>.  . , '.  ..</-  y-r- <V.  <r  . /T  r?  ...  .- 

XV 


/ 4.  -o  y<,  ^^  v<_  ^*7  /^-i-  ^ '2<  \ ^ 4,  i—  -»  ' i i,^  c I o ~i~fr^ 


y^<  V y/^tT^’  i t<-^z  £ry,\  / (c  V 

/ _/  X/--  / , 

1 y<  vv  c y ( ^ > . u-<-  f-"^  ^ I c 1 'x  - /—  ( 

^ X / 

;■  A,  "fr  'C  ’ ■ >■'  • ^ y^'y'^ 


^ ‘ 

'<  •'  ^ 7 . t.  1 • 


/?>  rkJ  (■ 
p,  7^,, 


/f  / 


I c ■ ..  1 . 


i^/,  zUx^^o^/x^-U^  /yrxr^ /'  ^ -Cr'TZ'  -^  / ^^P-  ^ ztc^f- /zrffy. 


.V 


/ ,t  '/p  I,  X_  i,y/ 


/;^tac  .X  ,y-4r  nr:”  X't 


c 


/n9^-\ , z^cf-  tTio  'tr«i 

X" 


tl  \(_  '^0^  ZTvXTx.  , ■ ~j  Z ' 


y^  \ ^ 

f ^ S' /tH<.£y  ^ 3 i^JT^t.^^  /A^.  '^/c^-'C^^Cf—^ 

S C*'^  '^~«-'  '^'L/t/^^  »—  C-t  Cyf'^c^c^  I <,-t--«.  ,^__ 


// 


'7-yio.4^  1^  ^ a3  s 

/ y.  ^ 

7c  Cl'  ^ ^'c  Cco^- i>  O^CyCa.'O^  . ■ U^  of^  /i:ti  ^ /n^c-^ 


t»/2^  t/  A.^<.<j^  S<Jt^t~ 


(aAH  Cc  C ‘T<f  4<^ 


17  / C/C^  O.  ey  ^ 


\ 


I 


4 


f 


i 

i 


4 


i 

-1 


rc  (X^  ^ fXc^~~ 


/ 


■A' 


/■4 


o~p  /cC>/- 

/ /^  A >2/<f  ^ / 


T^i^  / ^\_,  -c  4\  ci:*,  ^ -h  / / 


/'  X/z/S  ^ 

— i 


L ^'< 


‘/^ 


ur^Z^ 


,r?  / / 

C^.-T  1 


/ / 


C,^ii.J 


~r 


.4-'^ 


J,xc^^y\-  C^  ^A\/l.  XLlI^  /t^  ■{'7^'''^ 


c 


o. 


4l  (^D 


^'X.r'K.  u'^ 

/^  ‘ ^4- 


< cc 


3. 


c-^C^'-'t 


T^y- 


/ 


/A-o  cn  £/-c\. 


'Z^c 


Z./. 


> t>.L  t^C-, 


7i4  •c^  CV'V-y^y^i^ 


^ c ’'Tx  Cc^ 


7J'. 


^ 4"  ^4  c/ 0*44-  6-  {«f  t.:.  . c/m. 

'H/^  ^ni7*j^s c<-[  f^6t 


\zS 


1.  ^lJJ:  " 


t'<'^'-  zZ'Ci^-vo’ 


in,^ 


c IZ<)  z£^  L V 


/ 


^l/  , 


.55.  C-'-'’‘^^(-^  I'  ^L.'Xj)  ■d 

4)  -4? 

^ .-O 


^ L V I . 

/l  c <~'X  ^/''t-i  c<-  X(/~i,^'^  ^‘T.  ^ //.^A, 

' / / . 


* h ■ J ^■/|>  A ft  .ft  > .1,  nri ^ ^ ^ 


zy //.  X-(!>(dC  P^-^  P'zrPfo 


<n^- 


^ z!V'4^  Z^  Pz'^'/xj  rc~  TTl, 


" i5T.v  T^u  t cny^  vPXit 

'I'^J'-C^- 


K> 


^.^cL  ~ti. 


\_)  ^ Tt^W^^-< — ' t'>,J'-C^~i  7 1.  C-  "C.  ^'*-7 

/ , C . ^ o 

l^CC\^y-'<~  P-CCv-y-  n.  v c.  'A*'-  c^^u  Cy^^SPi 


L'\) 


5 ' 


lA*-  ^ 


■ '/z/  ,U>t'X^<^'l'''/t^  4c-/Aa  — /"  21  ■7x.c^^//'i  ^"<.AA 

h J^c/-  id  7^  c"AA  \o  J.-T-/ 

9 PyXc^lx  7 . ’' 

/' 


■'/LC 


^ /Z*  ^ c ' ^ t-..^  ^ L/T--«^^/ 

f 


r 


'i~‘  ■ 


Pt^PC^  ^ ^-C\,  .J-X.  <W\.^  ^^AC'y.^  'x 
X/tA  Xd~t-^  i'~Pc  c Tyx^vx^  Ct^-<,'~'y^  c-  oC yA 


A <r<^  TC  - Z-'.  t 


- <)  ' *7^  Pcd/ 

zWv^ZO’  7 ' 


/ / 


/ !✓(  'V—.  "X. 


Li^  '/t-t-wit^l 

/'-Ci.X^  ^t\i>-^C<P) 


II 


I 


^r-j  . y ^ V-v  C<y\y  ‘^'2^  cP^\j  Z-O  Z-  .'  7^c^/— 

'V-/  £i^  z:  'uc-C-  z-o 


/’•  7' 


r^c 


2). 


Z^Vt,  ■^''i\^  ^ Jn  . O 


/ 


C<^-(3 


( ^ y 


-^'C, 


Aelrl: 


'VhTCi^  ^v.  /’■/^^.  i< 

^ ^ ' / 

e^'tz  ^ 


n^  u'^' ~L  L^ ^ jn . tyL  ^ 7z~zA^ 


^\x  Cj/\^  ^ /2"i_^  c^'^-'^iOvo  <^</~L^^^ 


/ 

CTL^  2.^^ 


/ /" 

/za  u^tss^r—r^ 


■{/-L,^'^''  z^  t'l^ty~^~~  ^V‘-^z,-i-'V<'  ^~~  %j  L-i_^  2),  '/te4^o  y~ 


C/^~~  ^V‘-^z,-i-'V<'  2~  ^ Z-t. 

^o'-^ATc^  -g^  {J^CX'/-'  '^'-pAj  >/;^^ 

c^AAAA)  ^ h ■ ~J  y ' 


J 


t 


V.  ■ 


i 


I 

T 


i 


11 


m 

'■V 


^ CL  f C--<_1  c-  ' l^x -X/ -V 

c U^ 

C'^ — c)  C-^.yi.'lJ^  ^ ^l, 'C  \-^'^ '•^i^ C "\,^~^  I - *- L i_  ^'■■^  ^1-C 

' / ^7^  «>  , ^/^/  ^ ' ■' 

~iyj 

4,^^  C^O,  l^/  C(/t  L«<^.''<_  / C /'/i,  w;  ^JJ  6- 

✓ 


1^0/*-^^  A, 

.VA*'  c-^^'A  z;,  ^ 

'^VJ  <;A  c'^  ^t/V  u /^-V—  4,v 


,1! y ' 

i-t"  Wo.- 


/ / 7^  /o'  — 

A..  /r-*  1,/  /^v  ,f  ) r,  //  //•  .'I  /.  . 


!?AAA 


7?f 


O 't,l/7^T^ 


cC  i-  ^ 

^ ^ L- 

^ oL^  'A:  <r'c  .-t,^ 


v-c  (S' 


'(_  t_s»  Xc.-/ c-u  ''L^ 

6'^  «-A  /^i  t 


/ 

j^^-'^'i'>t(L  , 


^ L 


"yyi 


■ (yuJL^^tf 


6-c^-C'X 


,7  / / 


c:^r 


A 


cl  < 

'■'^  z' 

^ A^ir-  “Z^  cST^  A 

^ /A 


^ 6 

C c-7^ 

l.-^^^V'  <■  "C-^ 


z/ 

> \ < /o.  V c_ 


cZZ^\^  1^  ^ -L  c ^ --  1 


^■'1/  c/^ 


•-?> 


■L^'Z-'' 


r.  I_,  Zz 

Y (Zf>^  2 


Z-^-^jX  -c -4- a -c^'C^  (l-^5'^  'z 

rr?.r-r'^^'^, 

3 ^ ^ A A-A  a. 

. A 


r- 


A y 


^ ^ .'itA<^  /fiOA,-  t'^/^  - O Zc/f'/"  />  t ii'  fttxnw 

'^0,  <^4  * ^c^eZ. 


UNITED  STATES  OF  AMERICA. 
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GREETING 

Foil  CERTAIN  CAUSES,  offered  before  the  Circuit  Court  of  the  United  States 
of  America,  for  the  first  Circuit,  uithin  and  for  the  Massachusetts  District,  as  a Court  of 
Chancery,  M"e  command  and  strictla'  enjoin  you,  laying  all  other  matters  aside,  and  not- 
M’ithstanding  any  excuse,  that  you  personally  be  and  appear  before  our  said  Circuit  C ourt 
at  the  Rules,  to  be  holden  at  the  Office  of  the  Clerk  of  our  said  Court,  iin Boston,  in  said 
District,  on  the  first  Monday,  being  the  of/:^^ 

next,  to  answer  concerning  those  things,  ndiich  shall  then  and  there  be  objected  against  yon  by 

^ / lOliOAyi/l  ■ S£rU0'MA,  i^(L^  , O^y  AtMUS~  r'  . ''.  77., 


' / l,L'V^£y{AAA.  !/ , - ^ , 

^ cP^^ZlO  00-  JxJgc^^  / z. 

,/ ■ ^ ^ / 


xy/iAiL  'U  Sxj  A ^ 


sr 
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and  to  do  further  and  receive  that  Mhich  onr  said  C’ircuit  Cou^l  shall  consider  in  this  behalf 
\nd  this  you  are  in  no  wise  to  omit,  under  the  penalty  of  'A4f^  :U')i'''' 

(JqPj^ps  And  have  yon  there,  this  n rit.  ^ /A 

«-«n..s.  jdAyay'^'' 

ihin  '^">^41 /a  h-'AiAH  day  of  A.D.,\^^t,in 

the  i^AuJo^  y»’ar  of  the  Indepcndmce  of  the  United  Stales  of  America. 

. n 


MEMORANDUM.  The  defendant  is  to  enter  his  appearance  in  the  suit  in  the  Clerk’s 
Office  on  or  before  the  day  at  which  the  writ  is  returnable,  otherwise  the  bill  may  be  taken 
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UNITED  STATES  OF  AMERICA. 


i«assac!)usftts  District,  ss. 

THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 

To  the  Marshal  of  our  District  of  Massachusetts,  or  to  either  of  his  Deputies, 

Greeting  : 

_ E COMMAND  YOU  Jthat  you  Sumpion 


. v/C  /f^tWo  (rj  Sn4AAl^A.dL^  o^gI-^ 

^ (S- /:zfic  y/cy^  OuUmL 
/V.  !t>  Ori  - :‘'2anvvw  yOiSU^Ji^A- 

y^/JJ  'd OuX^>^  ^ ‘ A-^' ^4r?t^'/UXf  '9t^  ai/AiyC^yu^  A^pyCcA/AuA^. 


(if  lle^^  may  be  found  in  your  precinct) 

to  appear  before  the  Circuit  Court  of  the  United  States,  to 
be  holden  at  Boston,  within  and  for  the  Massachusetts  District,  zAyy^lCf  /^A4y^^ 

day  of  u2  &yCZtMA^' ^ at  ten  o’clock,  a.  m.,  then  and  there  t0  show 

cause,  if  any  the^,  ha2^  why  an  injunction  should  not  issue  against  rh:>Kas  prayed 
for  in  the  Bill  of  Complaint  of 

^dl/AuL4iA  ■ ouur^^j^^ , Ai<uyi(i4/M 

ZdfC)  ^ X.  (It  'C^en^  A cX$~-’OJ 

(Zqjl^^  pd  'Ju  ^ / 


'yyy  XAu 


HEREOf  f AIIj  NOl,  and  make  due  return  of  this  AVrit.  with  your  doings 
thereon,  into  our  said  Courts 


SxllitllFSS,  the  Honorable,  (XA  ffy  CrVL' (■ 

at  Boston  aforesaid,  </«c  </ay  iZjf.ZZXZ\J 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  j£AyfA>p^  Xyy^_ 


Clerk. 


Ai^  y^^(  <1^ 


_L, 
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u 


'r€^  ^ 
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DISTRICT  OF  MASSACHUSETTS,  ss. 

(Kimiit  Cotttt  of  tlio  Ktmtcd 


WILLIAM  BEACH  LAWRENCE 

vs. 

RICHARD  H.  DANA,  JR.  ET  ALS. 


ly  EQUITY. 

i 

ANSWER  OF  RICHARD  H.  DANA,  JR. 


To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States 

■within  and  for  the  District  of  Massachusetts. 

The  answer  of  RfCHARD  H.  Dana,  Jr.,  one  of  the  respondents  to  the 
bill  of  complaint  of  William  Beach  Lawrence  in  the  above  entitled 
cause. 

This  respondent,  reserving  to  himself  at  all  times  all  manner  of  excep- 
tion to  said  bill,  in  answer  to  so  much  thereof  as  he  is  advised  that  it  is 
material  for  him  to  answer,  says : 

1.  Upon  his  information  and  belief  he  admits  that  the  complainant 
in  his  said  bill  has  correctly  alleged  the  dates  of  the  publication  of  the 
various  editions  of  the  said  Henry  Wheaton’s  work,  known  as  the  Ele- 
ments of  International  Law,  and  the  date  of  the  death  of  said  Henry 
Wheaton,  and  of  his  widow,  Catharine  Wheaton.  And  as  to  the  admin- 
istration upon  or  succession  to  the  estates  of  said  deceased,  upon  his 
13 
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information  and  belief,  derived  from  reading  the  answer  of  Martha  B. 
Wheaton,  one  of  the  respondents  in  this  case,  he  alleges  that  the  same 
are  as  therein  set  forth,  and  in  that  regard  adopts  the  said  answer  as 
his  own. 

2.  As  to  the  procuring  of  the  copyrights  to  said  various  editions 
of  said  work,  by  said  Henry  and  Catharine,  or  by  their  daughter  Martha 
B.  Wheaton,  this  respondent  has  no  knowledge  further  than  appears  by 
the  said  books  themselves.  And  whether  or  not  there  existed  on  the 
first  day  of  January,  1865,  a valid  copyright  in  the  text  and  notes  of 
said  Wheaton’s  work,  of  the  edition  of  1836,  he  has  no  knowledge,  and 
can  neither  admit  or  deny  the  same.  But  tliis  respondent  is  informed 
and  believes  that  the  edition  of  said  Wheaton’s  work  published  in  1846 
was  thoroughly  revised  and  corrected  by  said  Wheaton,  and  was  by 
him  considered  as  in  fact  a new  work,  and  was  so  duly  copyrighted  by 
him,  and  that  the  copyright  thereof  is  still  subsisting  and  valid;  and 
that  there  is  therefore  a valid  copyright  in  the  substance  and  body  of  the 
text  and  notes  of  said  Wheaton’s  work  as  the  same  now  stand  in  the 
eighth  edition  of  said  work  hereinafter  referred  to.  And  this  respond- 
ent has  been  intimately  acquainted  with  the  said  Catharine  from  the 
death  of  her  husband  till  her  own  death,  and  with  the  said  Martha  from 
the  death  of  her  father,  and  has  always  understood  from  them  that  said 
Catharine  owned  the  copyrights  in  all  the  American  editions  until  her 
death.  He  always  supposed  said  Catharine  owned  absolute  copyrights 
in  all  the  text  and  notes  of  her  husband  in  the  edition  of  1863,  and  in 
all  prior  editions,  subject  to  no  equities  or  rights  of  control  in  any 
person  whatever.  And  he  always  understood  from  the  said  ladies,  that 
the  said  Catharine’s  copyright  in  the  editions  of  1855  and  1863  in- 
cluded the  contributions  of  the  complainant  thereto  in  the  form  of  notes, 
memoir,  appendix  and  addenda,  as  well  as  the  original,  and  was  equally 
clear  of  any  equities  or  rights  of  control  in  the  complainant  or  any  other 
person.  But  he  does  not  know  whether,  as  to  said  contributions,  any 
assignment  had  been  made  or  other  necessary  steps  taken  to  make  said 
Catharine’s  copyright  thereto  valid.  He  does  not  therefore  know,  and 
cannot  admit  or  deny,  whether,  as  to  said  contributions,  there  is  a valid 
copyright  in  any  one. 

3.  And  as  to  all  the  allegations  of  the  plaintiff’s  bill  respecting  the 
terms  upon  which  the  complainant  edited  the  sixth  and  seventh  editions 


of  said  Wheaton’s  work,  aud  by  whose  irequest,  and  for  what  purpose 
or  motive,  he  edited  the  same;  and  as  tojall  matters  relating  to  the  con- 
nection of  said  Lawrence  with  said  work,  and  his  alleged  authorship  of 
any  part  of  the  text  of  either  of  said  editions;  and  as  to  the  preparation 
of  the  index  to  the  edition  of  1863,  and  payment  therefor;  and  as  to 
the  purpose  for  which,  or  the  agreement  or  understanding  on  which,  the 
copyrights  of  said  editions,  including  the  notes  and  contributions  of 
the  complainant  thereto,  were  taken  out  by  said  Catharine  in  her  name ; 
and  as  to  the  recognition  by  said  Lawrence  of  the  legal  and  equitable 
right  of  said  Catharine  to  the  said  copyrights,  and  his  disclaimer  of  all 
title  thereto;  and  as  to  all  matters  relating  to  any  contract  or  over- 
tures or  negotiations  for  a contract  between  said  Lawrence  and  the 
representatives  of  said  Henry  Wheaton  with  regard  to  editions  in 
French  of  said  work,  to  be  published  on  the  continent  of  Europe  by 
M.  Brockhaiis,  and  money  to  be  paid  by  said  Brockhaiis,  and  relating 
to  the  use  to  be  made  of  the  complainant’s  said  contributions,  this 
respondent  had  but  little  knowledge  before  the  commencement  of  this 
suit.  But,  since  the  same  was  commenced,  he  has  obtained  infor- 
mation by  the  complainant’s  bill  and  affidavit,  and  from  conferences 
relating  to  the  subject  thereof  with  the  said  Martha  and  with  Pro- 
fessor Theophilus  Parsons  and  others:  and  now,  upon  his  present 
knowledge,  information  and  belief,  in  regard  to  all  said  matters,  and 
in  regard  to  the  memorandum  of  June  14,  1863,  set  forth  in  the  com- 
plainant’s bill,  and  the  means  whereby  the  same  was  procured  by  said 
Lawrence ; and  as  to  the  validity  of  said  memorandum  as  a contract ; 
and  as  to  its  legal  effect  and  construction, if  valid;  and  as  to  the  under- 
standing thereof  by  the  said  Lawrence  and  the  said  Wheaton’s  repre- 
sentatives; and  the  relinquishment  and  abandonment  thereof,  and  of 
all  claims  under  the  same,  by  said  Lawrence ; and  as  to  any  rights,  which 
the  complainant  claims  or  can  claim,  legal,  equitable  or  honorary, 
accruing  from  any  contract  or  any  transactions  between  him  and  the 
said  Henry  Wheaton  or  said  Catharine  or  Martha,  in,  to  or  over  the 
said  Henry  Wheaton’s  text  or  notes,  or  the  publication  or  annotation 
thereof,  or  in,  to  or  over  the  complainant’s  own  contributions  thereto, 
this  respondent,  having  carefully  read  the  answer  of  said  Martha  B. 
Wheaton  in  this  cause,  and  believing  the  same  to  be  true  and  sufficient, 
adopts  the  same  as  his  own  answer,  in  all  these  particulars. 


4.  And  this  respondent  upon  his  information  and  belief  denies  that, 
in  any  negotiations  between  said  complainant  and  said  Henry  Wheaton’s 
representatives,  it  was  ever  intended  or  understood  by  them  or  either 
of  them,  or  by  said  Parsons,  that  the  said  Lawrence  should  have  secured 
to  him  the  complete  and  exclusive  control,  or  any  control  whatever,  of 
all  or  any  future  editions  of  Wheaton’s  Elements ; and,  on  the  con- 
trary, this  respondent  is  informed  and  believes  that  the  complainant 
never  intimated  to  the  said  Wheatons,  or  to  said  Parsons,  any  desire  or 
intention  to  print  his  said  notes  at  any  time  in  connection  with  said 
Wheaton’s  text,  nor  claimed  any  right  so  to  do,  nor  did  the  said  Whea- 
tons, or  either  of  them,  nor  said  Parsons,  ever  assent  to  or  acknowledge 
any  such  right  on  the  part  of  the  complainant. 

And  this  respondent,  upon  information  and  belief,  denies  that  the 
copyrights  of  said  editions  of  1855  and  1863,  or  either  of  them,  were 
taken  out  by  said  Catharine  Wheaton  upon  any  trust  for  the  complainant, 
or  for  his  use  and  benefit;  and  denies  that  the  representatives  of  said 
Henry  Wheaton  are  under  any  obligation  in  equity  to  make  any  con- 
veyance to  the  complainant  to  secure  to  him  any  rights  whatever  in,  to 
or  over  the  text  or  notes  of  said  Henry  Wheaton,  as  they  appear 
in  any  edition  of  the  same  ever  published  in  the  United  States, 
or  in  any  way  to  give  or  to  secure  to  him  any  rights  therein ; and  fur- 
ther denies  that  they  are  under  any  obligation  in  equity  to  give  or 
secure  to  him  any  rights  in,  to  or  over  his  own  contributions  to  said 
work;  and  avers  that  whatever  they  may  do  for  the  complainant 
respecting  the  same  must  depend  upon  their  own  judgment  and  taste. 

5.  The  respondent  denies  that  the  firm  of  Little,  Brown  & Co.  ever 
procured  or  employed  him  to  edit  or  annotate  the  said  work,  or  ever 
made  any  contract  or  overtures  for  a contract  with  him  on  that  subject. 

He  admits  that  the  said  firm  have  published  an  eighth  edition  of  said 
Henry  Wheaton’s  Elements  of  International  Law,  in  the  year  1866, 
edited  by  this  respondent.  But  he  avers  that  he  was  requested  to  edit 
that  edition,  and  annotate  the  same,  solely  by  the  representatives  of  the 
said  Henry  Wheaton ; and  that  his  contract  and  agreement  therefor  was 
made  by  him  solely  with  the  said  Catharine,  some  two  years  before  her 
death. 

6.  As  to  the  time  when  he  agreed  and  undertook  to  edit  said  work, 
the  respondent  says  that  the  proposal  was  first  made  to  him,  to  the  best 


•J 


53 

of  his  recollection,  late  in  the  year  18G3,  9r  early  in  the  year  1864.  At 
that  time  he  declined  it,  for  personal  reasons  hereinafter  referred  to. 
The  proposal  vras  renewed  by  said  representatives,  and  was  then  accep- 
ted by  him ; and  the  arrangement  was  settled,  and  he  began  to  make 
preparations  for  his  work,  early  in  1864. 

7.  As  to  the  knowledge  tlie  respondent  had  at  the  time  he  made 
said  agreement,  of  the  legal  and  business  relations  between  the  com- 
plainant and  the  representatives  of  the  said  Plenry  Wheaton,  the 
respondent  answers  as  follows : — although  he  had  been  intimate  with 
said  Catharine  and  Martha  for  the  period  aforesaid,  he  had  never  been 
their  adviser  or  agent  in  any  matter  of  business  or  law,  and  had  taken 
no  part  in  what  may  have  passed  between  them  and  the  complainant 
theretofore ; and,  to  the  best  of  his  recollection,  he  had  never  seen  any 
documents  relating  thereto,  and,  if  he  had  heard  anything  said  there- 
upon, it  was  but  casually,  and  had  not  remained  in  his  memory.  At 
the  time  he  was  first  requested  to  edit  said  wwk,  he  believes  that  all 
he  knew  respecting  the  said  relations  was  as  follows : — 

The  said  representatives,  the  said  Catharine  and  Martha,  told  the 
respondent  that  they  had  resolved  that  Mr.  W.  B.  Lawrence  should  not 
again  edit  the  Elements  of  International  Law ; and  that  they  desired  a 
new  edition  to  be  got  ready,  from  which  the  said  Lawrence  should  bo 
entirely  dissociated.  They  wished  a new  body  of  notes  to  be  prepared 
from  the  beginning,  and  that  none  of  his  notes  or  other  original  mat- 
ter, or  any  part  thereof,  should  appear  iu  the  edition.  Tliey  wished  a 
short  memoir  to  be  prepared,  sufiBcient  to  give  the  reader  an  outline  of 
the  life,  employments  and  public  services  of  Mr.  Wheaton,  and  of  his 
contributions  to  the  science  and  philosophy  of  public  law,  and  to  diplo- 
macy and  literature.  To  the  best  of  the  complainant’s  recollection, 
no  papers  were  shown  him  respecting  the  relations  of  said  representa- 
tives with  the  complainant.  lie  understood  generally  from  said  Catha- 
rine and  Martha,  and  he  has  no  doubt  it  was  their  belief  at  the  time, 
that  said  Catharine  owned  the  copyright  in  the  entire  edition  of  1 863, 
including  the  contributions  of  the  complainant  as  well  as  the  original 
text  and  notes.  Nothing  was  said,  or  in  any  way  appeared,  to  lead 
this  respondent  even  to  suspect  that  the  complainant  or  any  one  else 
then  had,  or  ever  so  much  as  pretended  to  have,  a right  in  the  text  or 
notes  of  said  Wheaton,  or  any  right  to  control  or  interfere  with  the  free 
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discretion  of  the  said  Cathariae  to  publish  the  same  when,  how,  and  by 
whatever  editor  and  with  what  notes,  she  pleased. 

As  to  the  contributions  of  the  said  Lawrence,  the  respondent  under- 
stood from  the  said  ladies,  that  the  said  Catharine  had  a copyright 
therein,  but  that  it  was  her  desire  that  all  the  matter  contributed  by  the 
said  Lawrence  should  be  excluded  from  the  eighth  edition ; that  she  was 
dissatisfied  with  said  Lawrence’s  work,  upon  her  own  judgment,  and 
the  judgment  of  those  upon  whom  she  relied,  and  upon  what  she  under- 
stood to  be  the  public  judgment,  and  on  that  account  alone  should  wish 
to  separate  him  from  the  book;  but  also  because  of  her  personal  rela- 
tions with  him,  which  were  no  longer  what  she  once  hoped  she  might 
maintain.  The  respondent  does  not  remember  the  language  used  by 
said  ladies,  but  they  expressed  themselves  dissatisfied  with  his  conduct 
to  them  personally,  and  no  longer  thought  that  his  course  had  been 
dictated  solely  by  benevolence  toward  them,  or  regard  for  the  reputa- 
tion of  said  Henry  Wheaton.  Among  other  things,  the  respondent 
remembers  that  their  feelings  were  hurt  by  his  entitling  the  seventh 
edition,  “ Lawrence’s  Wheaton,  Second  Annotated  Edition ; ” thus  at- 
tempting to  make  a new  series  in  his  own  name,  to  be  reckoned  from 
the  sixth  edition,  which  he  had  not  attempted  to  do  in  publishing  that 
edition.  They  spoke  also  of  some  difficulties  they  had  had  with  him 
growing  out  of  some  arrangement  with  said  Brockhaiis,  in  which  they 
were  much  dissatisfied  with  his  conduct;  but  the  respondent  did  not 
charge  his  mind  with  the  same,  as  he  did  not  suppose  himself  to  have 
any  concern  therewith. 

And,  when  the  respondent  subsequently  accepted  the  proposal,  he  had 
no  other  or  further  information  or  belief,  although  he  had  asked  the 
advice  of  the  said  Professor  Parsons  respecting  the  said  undertaking. 
From  all  he  learned  from  him  or  them,  he  supposed  the  whole  matter 
lay  within  the  control  of  the  said  Catharine,  and  that  it  was  for  reasons 
satisfactory  to  her,  that  she  determined  entirely  to  omit  the  contribu- 
tions of  the  complainant  in  all  future  editions;  and  that,  while  she  wished 
to  separate  forever  the  complainant’s  contributions  from  her  husband’s 
work,  she  wished,  at  the  same  time,  to  give  the  complainant  the  free  use 
of  his^  original  contributions  in  any  original  work  on  International  Law, 
or  any  department  thereof,  which  he  might  desire  to  publish.  Among 
the  objections  which  the  said  representatives  made  to  the  complainant’s 
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work  were  these : that  he  had  expanded  the  book  to  an  undue  size,  by 
materials  unnecessary  or  ill-digested;  that  his  mode  of  dealing  with 
subjects,  as  well  as  his  style,  were  thought  ill  of  by  the  best  judges,  and 
that  he  had  worked  into  his  notes  opinions  on  American  constitutional 
and  political  questions  which  had  given  offence  to  the  Government  and 
patriotic  citizens,  while  they  had  been  acceptable  to  the  enemies  of  the 
Union,  both  at  the  South  and  in  Europe. 

8,  The  respondent  began  his  work  early  in  1864,  and  continued  the 
same  until  July  4,  1866,  when  he  finished  the  same,  and  sailed  for 
Europe,  returning  at  the  end  of  September  1 866.  Until  the  filing  of 
the  complainant’s  bill,  the  respondent  had  no  other  or  further  knowledge 
than  above  stated  respecting  the  complainant’s  legal  relations  with  the 
said  representatives,  except  the  following:  sometime  during  or  near 
January  1866,  the  complainant,  whom  the  respondent  had  never 
before  seen,  or  known  by  correspondence,  called  upon  the  respondent, 
and  entered  into  conversation  on  the  subject  of  the  forthcoming  edition. 
He  talked  at  length  about  his  relations  with  the  said  Henry  Wheaton 
and  his  representatives,  and  about  the  services  he  had  gratuitously  ren- 
dered to  them,  and  made  complaints  respecting  some  transactions  with 
Brockhaiis,  but  in  a manner  quite  unintelligible  to  the  respondent,  and 
complained  of  his  having  become  separated  from  the  book ; but  the  re- 
spondent distinctly  understood  him  as  disclaiming  speaking  of  rights  in 
law  or  equity,  and  as  referring  only  to  relations  honorary  and  of 
courtesy.  He  spoke  of  the  unfairness  of  using  his  labors ; but  the  re* 
spoudent  assured  him  that  he  had  been  instructed  not  to  reprint,  and 
should  not  reprint,  any  of  his  notes  or  other  original  contributions,  and 
that  he  believed  it  was  the  intention  of  Mrs.  Wheaton  to  give  him  the 
privilege  of  using  his  notes  in  any  original  work  he  might  undertake. 
And  the  respondent  explained  to  him  that,  if  he  had  any  further  objec- 
tions, they  should  be  addressed  to  Mrs.  Wheaton  or  the  publishers,  as 
the  respondent  was  only  employed  to  prepare,  as  a literary  and  scientific 
labor,  a body  of  notes  for  the  proposed  edition,  the  responsibility  of  pub- 
lishing the  work  with  new  notes,  and  of  superseding  the  complainaut, 
not  resting  with  the  respondent. 

The  respondent  afterwards  mentioned  this  interview  to  the  represent- 
atives of  the  said  Wheaton,  and  to  the  said  Parsons  as  their  friendly 
adviser.  This  led  to  their  speaking  more  fully  to  him  of  their  relations 
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and  negotiations  with  said  Lawrence,  in  regard  to  his  and  their  use 
of  his  notes  and  original  contributions  to  said  work ; but  the  respondent 
did  not  feel  bound  to  enter  into  the  full  details  thereof,  as  he  supposed 
his  duty  in  the  premises  to  be  in  no  way  affected  thereby,  and  he  made 
known  his  preference  to  stand  in  the  simple  relation  of  editor  of  the 
forthcoming  American  edition.  What  he  learned  from  the  said  Parsons 
and  the  said  ladies  was,  that  an  arrangement  had  been  made,  by  which 
said  Brockhaiis  paid  said  Catharine  an  honorarium  for  French  editions 
published  and  to  be  published  on  the  continent  of  Europe,  and  that  an 
attempt  had  been  made  to  arrange  by  contract  the  relations  between 
said  Catharine  and  the  complainant,  the  result  of  which,  if  carried  out 
according  to  the  understanding  of  said  Catharine  and  of  said  Martha, 
would  have  been  to  give  the  complainant,  at  such  time  as  would  not 
interfere  with  the  edition  already  published,  the  free  right  to  use  his 
contributions  to  said  Wheaton’s  works,  in  any  original  work  he  might 
desire  to  publish  in  the  United  States,  in  the  same  manner  as  if  the  said 
Catharine  had  obtained  no  copy-right  thereof,  and  at  the  same  time  to 
preclude  said  Catharine  from  making,  if  she  desired  it,  any  use  thereof 
inconsistent  with  the  complainant’s  said  right  so  given  ; but  that  the  said 
attempt  at  an  arrangement  had  been  abandoned  and  discarded  by  the 
complainant,  because  certain  demands  made  by  him,  which  they  con- 
sidered new  and  most  unreasonable,  had  been  refused  by  them. 

As  the  information  at  this  time  obtained  by  the  respondent  did  not 
vary  in  any  respect  the  course  he  had  pursued  and  intended  to  pursue 
as  editor  and  annotator,  he  did  not  charge  his  mind  with  the  details. 

And  he  says  that  down  to  the  time  of  the  commencement  of  this  suit 
he  had  no  other  knowledge  than  as.  above  stated ; that  no  communication 
was  ever  addressed  to  him  by  the  complainant,  and  that  he  never  read 
any  letter,  public  or  private,  from  the  complainant  on  the  subject,  except 
a short  letter  addressed  by  the  complainant,  not  long  before  the  publi- 
cation of  the  work,  to  the  “Daily  Advertiser.”  He  remembers  at  one 
time,  after  said  interview,  a document  being  sent  to  him  by  said  Parsons, 
being  a manuscript  of  about  forty  pages,  which  said  Parsons  said  was  a 
letter  addressed  to  him  by  said  Lawrence,  and  which,  having  read  a little 
of  it,  he  now  sent  to  the  respondent,  but  not  saying  that  he  had  any 
authority  to  do  so  from  the  said  Lawrence.  The  respondent  at  once 
returned  it  to  said  Parsons  unread,  with  a note  to  the  effect  tliat  he  did 
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not  know  why  he  should  read  a letter  from  another  gentleman  to  said 
Parsons,  espeeially  one  which  said  Parsons  himself  had  not  read. 

And  the  respondent,  to  the  last,  had  no  conception  or  suspicion  that 
the  complainant  ever  made  any  such  claims  as  he  now  sets  forth  in 
his  bill. 

9.  The  respondent  says  that  he  has  never  attempted  to  conceal  from  the 
complainant  or  any  one  else,  nor  does  he  believe  that  the  other  respond- 
ents have  attempted  to  conceal,  that  he  was  engaged  in  editing  a new 
edition  of  said  work  from  which  the  complainant’s  contributions  were  to  be 
entirely  omitted;  on  the  contrary,  he  says  that,  in  the  year  1864,  this 
fact  was  generally  known  among  the  leading  professional,  political  and 
literary  men  in  Boston  and  Cambridge,  and  as  far  in  other  parts  of  the 
country  as  such  a fact  would  be  likely  to  be  known,  and  at  the  State 
Department,  and  among  leading  men  of  Congress  and  of  the  Govern- 
ment interested  in  the  subject,  and  to  our  most  important  foreign 
ambassadors,  with  whom  the  respondent  was  in  correspondence; 
and  that  the  respondent  was  in  communication  on  the  subject  with 
several  of  our  most  eminent  jurists,  and  had  made  it  known  to  all 
his  acquaintances  in  America  and  Europe,  who  he  thought  would  be 
likely  to  be  interested  therein,  or  to  give  him  any  assistance.  And,  if 
the  complainant  happened,  in  some  unaccountable  manner,  to  have  been 
ignorant  of  the  fact  until  a much  later  time,  he  could  at  any  time,  if  he 
desired  it,  have  ascertained,  by  inquiries  of  the  said  Wheaton’s  represent- 
atives, of  said  publishers,  or  of  the  said  Parsons  or  others,  whether  and 
when  there  was  to  be  an  eighth  edition,  and  by  whom  it  was  to  be  edited. 
But  the  respondent  has  no  doubt  that  the^  complainant  perfectly  well 
understood,  ever  since  1863,  that  he  would  never  again  be  employed  to 
edit  an  edition  of  said  work,  and  that  the  said  representatives  would  at 
the  proper  time  publish  an  edition  thereof  under  another  editor. 

10.  The  respondent  denies  that  his  edition  was  intended  to  be,  as 
alleged,  a competing  edition  with  the  complainant’s  (although  he  be- 
lieves such  an  intention  would  have  been  perfectly  legal),  for  it  was 
understood  that  his  edition  could  not  be  ready  for  sale  before  the  spring 
or  summer  of  1866,  while  there  was  little  doubt  that  the  complainant’s 
edition  would  be  sold  by  that  time,  notwitlistanding  the  objections  to 
it,  on  account  of  the  unprecedented  demand  for  works  on  International 
Law,  and  because  his  edition  was  the  only  form  in  which  Wheaton 
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could  be  obtained.  But  the  respondent  admits  that  the  other  respond- 
ents did  hope  that  his  edition  would  supersede  those  of  the  complainant 
of  1855  and  1863,  in  private  study  and  public  use. 

11.  The  respondent  thought  it  not  unlikely  that  the  complainant 
might  desire  to  incorporate  his  notes  into  some  treatise  he  might  publish, 
for  which  he  knew  the  said  Catharine  would  cheerfully  give  him  permis- 
sion. As  to  complainant’s  allegation  that  such  a treatise  by  him  would 
be  affected  by  respondent’s  notes,  this  respondent  says,  that,  whether 
affected  favorably  or  unfavorably,  it  would  be  by  contrast  and  not  by 
resemblance.  But  he  did  not  suspect,  nor  does  he  believe  the  other 
respondents  suspected,  that  he  had  any  intention,  at  any  time,  of  pub- 
lishing his  notes,  as  notes,  without  the  text,  still  less  of  attempting  the 
unlawful  and  injurious  act  of  publishing  Mr.  Wheaton’s  text  with  the 
complainant’s  notes,  without  the  permission  of  the  said  representatives. 

12.  And  the  respondent  says  that  the  complainant's  edition  of  1855 
was  called  the  sixth  edition,  and  his  edition  of  1863  was  the  seventh, 
and  that  of  the  respondent’s  necessarily  the  eighth;  and  that  it  was  the 
intention  of  all  interested  in  the  book  to  restore  the  order  of  entitling, 
which  the  complainant  had  attempted  to  break  through  in  the  seventh 
edition,  by  entitling  it,  “ Lawrence’s  Wheaton,  Second  Annotated 
Edition,”  thus  attempting  to  make  a new  series  in  his  own  name. 

13.  The  respondent  says  that,  so  far  from  attempting  to  create  an  im- 
pression with  the  public  that  the  eighth  edition  contained  contributions, 
of  the  complainant,  and  so  to  avail  themselves  of  the  reputation  which  the 
complainant  alleges  himself  to  have  given  to  the  book,  the  respondent 
knows  it  was  the  especial  desire  and  purpose  of  the  said  representatives 
and  publishers,  not  only  to  separate  said  book  entirely  from  the  complain- 
ant’s contributions,  but  to  have  it  distinctly  understood  by  the  public 
that  such  was  the  case;  it  being  their  opinion, upon  their  own  judgment, 
and  upon  the  judgment  of  others  whose  opinions  they  respected,  that 
this  course  was  necessary  to  preserve  the  reputation  of  the  book.  And 
under  these  instructions  the  respondent  acted;  and  not  only  struck  out 
the  contributions  of  the  complainant,  but  announced  in  his  preface  that 
they  formed  no  part  of  the  edition. 

14.  As  to  the  allegations  of  the  complainant  that  the  respondent’s 
notes  are,  in  great  part,  taken  and  copied  from  those  of  the  complain- 
ant, and  that  he  has  pirated  and  unduly  used  the  contributions  of  the 


59  • 


complainant,  the  respondent  totally  denies  the  same  and  every  part 
thereof. 

The  respondent  says  that  his  plan  of  work  was  this : to  take  the  text 
of  ilr.  Wheaton,  with  Mr.  Wheaton’s  notes,  and  annotate  the  same  with 
original  notes  of  his  own,  in  the  same  manner  as  if  they  had  never  before 
been  annotated.  That  it  was  no  part  of  his  plan  to  revise,  reduce  or 
alter  the  complainant’s  notes,  even  in  such  manner  as  the  law  of  copy- 
right would  have  permitted,  if  the  complainant  had  had  a copyright 
therein;  but  his  course  was,  after  reading  atopic  in  the  text,  if  he 
thought  it  required  annotation,  to  examine  all  the  works  to  which  he 
had  access  bearing  upon  the  topic,  and  among  others,  but  not  more  or 
differently  than  others,  the  contributions  of  the  complainant.  And  when 
he  had  made  all  the  examination  he  thought  necessary,  he  gave  the 
subject  the  best  reflection  he  could,  and  wrote  out  a new  and  original 
note,  in  every  instance,  in  manuscript  throughout,  in  his  own  hand  or 
that  of  an  amanuensis,  and  without  other  reference  to  or  assistance 
from  any  notes  of  the  complainant  than  as  above  stated.  He  then  read 
the  manuscript  to  two  persons ; one,  a scholar  who  had  studied  eight 
years  in  German  Universities,  on  the  subjects  of  civil,  Roman  and  canon 
law,  and  was  well  acquainted  with  their  philosophy  and  literature ; and, 
the  other,  a gentleman  not  learned  in  law,  but  whose  judgment  is  valued 
in  matters  of  taste,  and  who  formed  a good  test  of  the  intelligibility  of 
the  note  to  the  general  reader.  The  respondent  believes  that  every 
note  went  through  this  process.  After  this  consultation,  some  of  the 
notes  were  entirely  rewritten,  and  many  of  them  considerably  altered  in 
the  manuscript;  and  neither  of  these  gentlemen  saw  either  of  the  com- 
plainant’s editions  or  any  of  his  notes. 

After  these  corrections,  the  manuscript  was  sent  to  the  printer,  who 
printed  directly  therefrom.  Two  copies  of  the  proofs  were  sent,  one  to 
the  respondent,  and  the  other  to  the  said  scholar.  Upon  these  they 
conferred  again ; and  so  many  changes  were  then  made  as  to  cause  con- 
siderable expense  to  the  said  Martha  and  the  respondent  for  extra 
alterations,  beyond  the  twelve  per  cent  allowed  by  the  publishers. 

Since  the  commencement  of  this  suit,  the  respondent  has  obtained 
from  the  printers  the  entire  matter  sent  by  him  to  them  from  which  to 
print  his  notes,  and,  after  a careful  examination,  he  finds  the  whole  of 
it  to  be  manuscript  except  some  two  or  three  instances  of  quotations  from 
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statutes  or  treaties,  not  over  ten  lines  in  all.  He  finds  that  he  sent  to 
the  printers  manuscript  enough  to  have  made  425  pages  of  the  book, 
if  printed  in  the  same  type  with  the  text;  and  he  says  that  he  never 
in  one  instance  cut  out  any  extract,  of  any  size  whatever,  of  the  com- 
plainant’s contributions.  He  had  but  one  copy  of  the  complainant’s 
edition  of  1863,  and  he  sent  that  to  the  printer  by  sheets,  always  about 
one  hundred  pages  in  advance,  and  he  finds  it  now  in  the  printer’s 
hands  entire.  When  he  had  not  the  sheets  of  the  edition  of  1863,  he 
read  that  of  1855.  And  he  further  says  that  he  is  quite  sure  that  there 
will  not  be  found  in  his  notes  a single  sentence,  or  clause  of  a sen- 
tence, copied  from  any  original  matter  contributed  by  the  complainant. 

The  whole  plan  and  system  of  the  respondent  were  totally  different 
from  those  of  the  complainant,  as  well  as  his  mode  of  thought,  his  man- 
ner of  receiving  impressions  from  others,  and  especially  his  mode  of 
communicating  his  own  ideas  in  written  style.  His  purpose  was  to 
make  his  edition,  with  the  exception  of  the  matter  of  Mr.  Wheaton  him- 
self, as  different  as  possible  from  what  the  complainant  had  made  the 
seventh  edition ; and  it  is  his  belief  that,  considering  they  had  the  same 
work  to  do,  with  substantially  the  same  materials,  the  difference  in  their 
mode  of  executing  the  woi’k  will  be  found  extraordinary. 

15.  The  respondent  says  that  it  was  a part  of  his  contract  that  he 
should  take  no  charge  of  the  mere  mechanical  reproduction  of  the  text 
and  notes  of  Mr.  Wheaton.  The  said  representatives  assumed  the  text 
of  1863  to  be  authentic  and  correct;  and  the  printer  was  to  reprint 
the  same,  under  the  direction  of  a competent  scholar,  who  was  to 
be  employed  by  the  publishers.  The  respondent  was  at  liberty  to  make 
any  slight  and  formal  changes  that  he  thought  best,  on  reading  the  new 
proofs  sent  to  him,  or  that  the  proof-reader  might  suggest ; but  no  sub- 
stantial changes  were  to  be  made  in  the  text,  whatever  the  changes  of 
the  law  or  the  opinions  of  the  editor.  And  he  believes  the  text  to  be 
the  same  as  that  of  1863,  except  formal  changes  of  grammar  or  punctu- 
ation, and  cori’ections  of  evident  verbal  mistakes  in  the  previous  edition. 
If  it  had  been  called  to  the  attention  of  the  respondent  that  so  much  as 
a single  sentence  of  the  text  of  Mr.  Wheaton  had  been  altered  by  the 
complainant  in  the  edition  of  1863,  or  had  even  been  merely  translated 
by  him  from  a French  edition  by  Mr.  Wheaton,  he  would  at  once  have 
restored  or  re-translated  the  same, — not  from  any  doubt  of  said  Oath- 
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arine’a  right  to  reprint  the  whole  text  of  1863,  but  as  more  agreeable  to 
her  wishes  and  feelings  and  to  those  of  the  respondent.  That  this  did  not 
eome  to  his  attention,  was  doubtless  owing  to  the  fact  that  he  was  not 
charged  with  the  preparation  of  the  text. 

16.  The  respondent  says  that  it  occurred  to  him  that  an  improve- 
ment might  be  made  in  the  arrangement  of  the  text,  which  was  assented 
to  by  the  said  representatives  and  publishers.  The  previous  editions 
had  been  divided  permanently  into  four  parts,  and  each  part  subdivided 
into  chapters,  numbered  anew  for  each  part,  and  each  chapter  sub- 
divided into  sections,  numbered  anew  for  each  chapter,  and  the  paging 
had  been  changed  for  each  edition.  This  made  citations  from  the  work 
very  inconvenient.  A passage  must  be  cited  either  by  part,  chapter  and 
section,  or  by  the  page;  and,  if  by  the  page,  the  citation  was  applicable 
only  to  the  edition  from  which  it  was  made.  The  text  being  now  fixed 
by  the  death  of  Mr.  Wheaton,  the  respondent  divided  it  anew  into  sec- 
tions, according  to  subject-matters,  of  as  nearly  uniform  length  as  prac- 
ticable, numbering  them  continuously  from  the  beginning.  By  this 
method,  there  may  hereafter  be  a uniform  mode  of  citation.  The 
respondent  found  that  Mr.  Wheaton  had  paid  little  regard  to  the 
division  into  sections,  and  the  respondent  was  obliged  to  do  the  whole 
work  over  again  with  even  more  difficulty  than  if  there  had  been  no  sec- 
tions in  the  previous  editions.  lie  made  551  sections  where  there  had 
been  234,  and  gave  to  each  section  its  appropriate  title  or  marginal 
note.  This  change  required  the  further  labor  of  altering  every  refer- 
ence, without  exception,  made  in  the  previous  editions,  from  one  part  of 
the  book  to  another.  In  this  change  the  respondent  has  no  doubt  there 
is  a copyright. 

One  objection  to  the  complainant’s  edition  was  the  great  bulk  to 
which  he  had  extended  it,  as  it  was  believed  unnecessarily,  as  aforesaid. 
The  respondent,  doing  all  he  thought  the  duty  of  an  annotator  required, 
was  able  to  produce  his  edition  in  796  pages,  while  that  of  1863  has 
1,232.  The  complainant’s  Memoir  occupied  60  pages,  that  of  the 
respondent  less  than  7;  the  complainant’s  Appendix  and  Addenda  138 
pages,  while  the  respondent  had  neither, — making  a difference  of  436 
pages  in  the  bulk  of  the  two  works,  although  each  has  the  same  amount 
of  the  text  and  notes  of  Wheaton. 

17.  The  respondent  says  that  he  had  in  his  study  a respectable 

16 


collection  of  books  of  his  o^n,  or  borrowed,  x>n  international  law, 
and  kindred  topics;  on  prize,  maritinae  and  public  law;  of  works  of 
history  and  biography,  encyclopjedias.  Congressional  documents, 
diplomatic  collections,  American  and  European,  and  of  State  papers, 
lie  had  also  access  to  the  following  libraries,  with  the  right  to  read  in 
all,  and  to  take  out  books  from  most,  either  in  his  own  name  or  that 
of  some  one  else : viz,  in  Cambridge,  the  general  library  of  Harvard 
University,  and  the  library  of  the  Law  School;  and,  in  Boston,  those  of 
the  City,  the  State,  the  Atheiiasum,  the  Historical  Society,  and  of  the 
Boston  Bar,  He  had  access  to  private  collections  also.  He  had 
also  offers  of  aid  from  the  Department  of  State,  and  received  documents 
from  that  department,  such  as  were  open  to  the  public,  down  to  the 
time  of  going  to  press. 

As  soon  as  he  accepted  the  proposal  to  edit  this  work,  he  made 
known  his  purpose  to  friends  who  could  supply  him  with  documents, 
and  made  a business  arrangement,  at  his  own  expense,  with  an  American 
gentleman  in  London,  who  is  particularly  versed  in  the  science  of  bibli- 
ography, and  acquainted  with  the  book  market,  to  keep  him  supplied 
with  the  latest  editions  of  standard  works  in  England  or  on  the  conti- 
nent, and  with  late  works,  whether  books  or  pamphlets,  and  with 
articles  in  the  journals  or  magazines,  bearing  on  his  subject.  From 
this  and  other  sources,  he  was  supplied  with  the  latest  editions  and  with 
the  newest  productions,  and  had  a valuable  collection  of  pamphlets, 
small  books  or  monographs,  and  articles  from  newspapers,  which  latter 
were  cut  out,  and  put  in  envelopes,'  and  entitled  by  subjects,  and  kept 
in  files.  The  period  from  1861  to  1866  was  fruitful  in  such  books, 
pamphlets  and  articles  on  points  of  international  law,  often  written  with 
great  learning  and  ability,  and  often  liberally  supplied  with  references 
to  authoi'ities ; and  to  them  the  respondent  was  largely  indebted.  He 
had  also,  in  these  libraries,  access  to  Congressional  and  other  public 
documents.  State  Papers,  etc.,  from  the  Revolution  to  the  time  of  his 
writing. 

And  the  respondent  cannot  admit  the  allegation  of  the  complainant, 
that  there  was  no  book  but  his  own  annotations  which  collected,  or 
undertook  to  collect,  and  present  in  a convenient  form,  the  authorities 
upon  the  questions  discussed  in  Wheaton’s  work.  On  the  contrary,  he 
says  that  there  were  several  works  as  good  as  the  complainant’s  in 
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respect  of  collections  and  authorities,  and  two  which,  in  the  respondent’s 
opinion,  were  much  better,  being  more  full,  and  having  altogether  a more 
systematic  and  philosophic  arrangement.  And  while  the  complainant 
and  respondent  had  the  same  ground  to  go  over,  and  the  same  materials 
to  deal  with,  from  the  beginning  to  1863,  and  the  respondent  had  new 
ground  only  from  1863  to  1866,  and,  each  doing  his  work  thoroughly, 
they  would  naturally  use  the  same  materials,  though  in  different  ways,  still 
he  is  informed  by  one  whom  he  has  employed  to  make  the  examination, 
and  believes,  that  nearly  one-half  of  his  references  are  not  to  be  found  in 
the  complainant’s  work,  and  that,  of  those  which  are  in  the  complainant’s 
work,  a large  part  are  also  in  other  works  older  than  his,  to  which  the 
respondent  and  he  had  access  in  common,  to  say  nothing  of  those  found 
in  later  works,  in  pamphlets,  and  in  articles  in  periodicals  and  magazines. 
And  as  to  any  one  reference  the  respondent  made,  which  is  found  also 
in  the  complainant’s  work,  the  respondent  cannot  tell  whether  he  is  in- 
debted to  the  complainant  for  it  or  not,  until  he  shall  have  examined 
, every  other  book,  pamphlet,  or  article  to  which  he  had  access,  in  some 
part  of  which  it  may  possibly  be  found. 

As  to  the  original  matter  of  the  complainant,  the  respondent  says  he 
was  less  indebted  to  that  for  thoughts  and  views  and  facts  than  to  the 
works  of  several  other  authors  which  he  had  constantly  before  him,  and 
on  which  he  placed  more  reliance.  He  found  that  the  complainant’s 
style  of  writing,  his  arrangement,  and  especially  his  excess  of  matter 
accumulated,  made  his  long  and  more  important  notes  very  difficult 
to  read  and  comprehend,  and  as  to  some  notes,  he  admits  that  he  did  no 
more  than  read  as  far  as  he  could  in  them,  and  either  not  read  at  all, 
or  only  skim  over  the  rest. 

18.  The  respondent  says  that,  in  reading  upon  this  subject,  all  the 
historic  facts  and  diplomatic  acts  and  other  public  matters  which  he 
found  stated  by  any  author,  he  felt  himself  at  liberty  to  permit  to  pass 
into  his  mind,  and  become  a part  of  his  knowledge,  without  inquiring 
whether  the  book  from  which  he  learned  them  was  under  copyright  or 
not,  and  treating  the  complainant’s  notes  as,  and  not  otherwise  than  the 
works  of^other  authors.  He  cannot  now  know,  as  to  any  such  fact  in 
the  complainant’s  notes,  whclher  it  became  known  to  him  by  means 
of  that  note,  or  was  common  knowledge,  or  had  been  seen  by  him  else- 
where, before  or  after  reading  the  complainant’s  note,  or  even  that  he  saw 
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it  in  such  note;  but,  wherever  lie  learned  it,  he  considered  himself  en- 
titled to  know  it,  and  to  permit  it  to  become  a part  of  that  stock  after 
reflection  upon  which  he  wrote  out  a new  and  original  note,  and  at 
liberty,  if  expedient,  to  refer  to  it  in  such  note.  He  has  no  doubt  that 
some  of  his  notes  will  refer  to  and  deal  with  historic  and  diplomatic 
transactions  dealt  with  and  refciTed  to  in  the  complainant’s  notes,  and 
possibly  some  which  ^re  nowhere  else  referred  to  (although  that  the 
respondent  cannot  now  admit  or  deny),  but  the  manner  in  which  the 
act  or  transaction  is  treated  and  referred  to  by  the  respondent,  and 
the  whole  style  and  character  of  his  note,  will  be  found  as  different  as 
possible. 

19.  By  reason  of  something  intimated  in  the  complainant’s  bill  and  affi- 
davits, the  respondent  feels  obliged,  and  with  great  i*eluctance,  to  make 
the  following  statement : — He  had  reason  to  believe  that  whatever  the 
representatives  of  Mr.  Wheaton  could  offer  to  an  annotator,  in  the  way 
of  pecuniary  compensation,  must  come  entirely  from  themselves,  and 
must  be  quite  small.  He  had  once  declined  their  offer,  from  the  ^ 

fact  that  the  losses  he  must  sustain  in  professional  and  lit- 
erary engagements,  compared  with  which  the  offered  compen- 
sation was  but  nominal,  would  be  a greater  sacrifice  than  he  thought 
himself  able  to  make.  Their  offer  was,  however,  as  much  as  they  could 
afford,  or  as  he  would  be  willing  to  receive  from  them.  He  knew  that 
their  proposal  had  been  declined  by  at  least  one  other  person ; and,  when 
it  was  repeated  to  him,  he  accepted  it  without  any  change  in  the  terms, 
and  with  the  knowledge  that  he  should  have  a large  pecuniary  sacrifice 
to  make,  and  induced  by  other  motives,  among  which  he  admits  was  his 
love  of  the  subject,  his  desire  to  increase  his  acquaintance  with  it,  and 
a hope  of  gaining  reputation  if  he  succeeded.  His  objections  above 
stated  were  not  communicated  by  him  to  the  representatives  of  Mr. 
Wheaton. 

The  respondent  says  that  from  early  in  1864,  he  devoted  himself 
assiduously  to  this  work  for  a little  over  two  years ; that  he  gave  up 
professional  and  literary  engagements,  some  of  which  were  very  lucra- 
tive; and  in  his  office  of  Attorney  of  the  United  States,  he  made  such 
arrangements  as  relieved  him,  at  some  cost,  from  all  work  which  his  duty 
to  the  Government  allowed  him  to  throw  on  highly  competent  assistants ; 
that  he  labored  severely,  even  in  vacations  taking  his  books  into  the 
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country,  to  the  utmost  that  a naturally  strong  constitution  would  bear, 
and  with  some  injury  to  his  health,  until  July  4,  1866,  when,  having 
finished  his  work,  he  allowed  himself  a short  absence  in  Europe  for 
recreation  and  the  regaining  of  his  health. 

20.  As  regards  references,  by  which  the  respondent  means  the  sim- 
ple giving  of  the  name,  volume  and  page  or  section  of  a book,  without 
a quotation  therefrom,  the  respondent  says  that  his  usual  course  was,  in 
reading  any  author  to  take  down  on  sheets  of  paper  all  the  references 
given;  thus  he  obtained  large  numbers  of  refereuces,  arranged  by 
topics,  and  placed  together  without  any  means  of  ascertaining  the  book 
from  which  they  were  taken.  From  these  sheets  of  paper,  he  examined 
the  authorities  in  his  own  library ; and,  if  they  were  not  there,  he  kept 
the  memoranda  by  him  to  c.xamine  the  citations  in  the  various  libraries 
in  Cambridge  and  Boston  to  which  he  had  access.  When  he  had  com- 
pleted a note  he  wrote  out  on  the  manuscript,  that  was  to  be  sent  to  the 
printer,  such  references  as  he  chose,  from  his  sheets  of  paper.  lie  could 
not  at  the  time  tell,  still  less  can  he  now  tell,  from  what  book  he  took 
any  one  reference.  In  this  respect,  he  used  the  complainant’s  notes  as 
he  did  the  works  of  other  authors,  but  not  more  or  otherwise;  and  he 
thinks  far  less  than  two  or  three  authors,  whoso  volumes  were  always 
on  his  table.  He  did  not  consider  his  duty  to  be  like  that  of  an  advo- 
cate making  an  argument  to  a Court,  to  refer  to  only  such  authorities  as 
he  thinks  to  be  important,  and  to  sustain  his  points ; but,  regarding  the 
work  as  one  of  international  science,  addressed  to  scholars  in  all  nations, 
he  made  a collection  of  references  to  all  books  or  documents  which  any 
student  might  desire  to  see  or  be  able  to  find,  on  whatsoever  side  they 
bore*  and,  even  where  the  respondent  did  not  think  them  of  much 
value  if  they  had  been  thought  so  by  respectable  authorities.  Where 
he  cited  an  authority  as  valuable  and  directly  in  point,  it  would  gener- 
ally so  appear. 

The  science  being  international  and  of  great  antiquity,  there  are 
works  upon  it  now  out  of  print,  and  which,  it  is  supposed,  can  scarcely, 
if  at  all,  be  found,  and  others  which  can  be  found  only  in  some  Euro- 
pean libraries.  Extracts  from  these  have  passed  down  by  tradition 
amonf^  writers,  and  references  are  made  to  them,  by  chapter  and  sec- 
tion, as  a part  of  the  traditionary  learning  on  the  subject  which  should 
not  be  lost,  and  to  enable  a student  of  the  modern  work  in  some  parts 
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of  the  world  to  consult  them,' although  they  often  cannot  have  been 
actually  examined  in  the  original;  by  the  writers.  The  respondent  does  not 
doubt  that,  in  this  way,  he  may  have  passed  down  references  to  books  to 
which  he  could  not  get  access,  since  he  knows  he  should  have  thought  it 
not  only  his  right,  but  his  duty  to  do  so. 

21.  When  an  author  whom  the  respondent  consulted  referred  to  docu- 
ments as  being  public  documents,  diplomatic  despatches,  or  other  State 
papers,  the  respondent  felt  at  liberty  to  avail  himself  of  the  knowledge 
of  such  a document  so  acquired,  and  of  its  character ; to  consult  the 
same,  if  he  could  get  access  to  it;  and,  if  impossible  or  very  incon- 
venient to  do  so,  as  in  case  of  most  foreign  documents  and  of  some 
American,  to  trust  to  the  author  to  some  extent,  to  allow  the  fact  to 
become  part  of  his  stock  of  knowledge,  which  he  had  a right  to 
reflect  upon  and  to  use,  and  this  without  regard  to  whether  the  book 
was  copyrighted  or  not;  and  the  rigid,  if  expedient,  to  repeat  an  extract 
from  the  document,  or  make  a reference  to  it  in  his  notes,  for  the  benefit 
of  others  who  might  be  able  to  examine  it.  And  he  does  not  doubt  that 
he  may  have  done  so  in  some  cases  in  respect  to  the  complainant’s  notes, 
but  not  more  or  otherwise  than  with  other  authors ; and  he  is  sure  that 
the  manner  in  which  he  has  used  such  public  document,  or  extract 
from  the  same,  in  his  note,  will  be  found  original,  requiring  original 
labor  and  thought,  and  vei’y  different  from  the  note  of  the  complainant. 
But  he  thinks  it  will  be  found  that  there  are  few  instances  of  American 
documents  referred  to,  from  any  author,  to  which  he  did  not  have  access, 
or  which  did  not  deal  with  matters  of  common  knowledge. 

The  respondent  does  not  doubt  the  right  of  the  said  Martha  to  use 
the  entire  work  of  the  complainant  (his  original  matter,  as  well  as  his 
references) ; and,  in  what  he  has  said  upon  this  point,  he  means  merely 
to  allege  that  he  has  made  no  use  of  the  complaiuant’s  original 
matter  or  collected  materials  which  would  have  been  unjustifiable  or  in 
the  least  objectionable,  if  the  said  Martha  had  had  no  such  right, — as  if, 
for  instance,  the  complainant  had  had  a separate  copyright  in  his  con- 
tributions, and  the  law  of  copyright  had  been  the  test  of  the  use  to  be 
made  thereof  by  the  respondent. 

22.  As  to  the  Index,  the  respondent  says  that  he  had  nothing  to  do 
with  the  preparing  thereof;  that  it  was  prepared  by  a competent  person 
employed  by  the  publishers  at  the  expense  of  the  said  Martha  and  the 
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respondent,  and  was  made  while  he  was  in  Europe ; and  he  does  not 
know  how  far  the  person  who  prepared  it  may  have  used  the  Index  of 
1863 ; but  the  respondent  always  understood,  and  now  believes,  that  the 
Index  of  1863  was  made  at  the  expense  of  Mrs.  Wheaton,  and  was  the 
property  of  said  Martha  in  law  and  equity,  and  that  she  could  use  as 
much  of  it  in  the  new  Index  as  she  chose. 

23.  And,  in  general,  the  respondent  says  that  his  relations  with  the 
eighth  edition  were  simply  those  of  an  annotator  and  editor,  employed  by 
the  representatives  of  Henry  Wheaton.  That  he  knew  little,  and  that  in- 
cidentally, of  the  relations  between  those  representatives  and  the  com- 
plainant. That  he  knew  his  course  was  to  build  up  a new  and  original 
body  of  notes  on  the  basis  of  the  text  of  Wheaton,  and  to  leave  out  all 
the  original  contributions  of  the  complainant,  and  to  discharge  the  book 
from  them  completely,  and  to  make  this  fact  known  to  the  public.  That 
he  knew  that  this  was  the  wish  of  the  said  representatives,  from  various 
reasons, — from  their  personal  relations  with  the  complainant,  from  their 
belief  that  his  annotations  were  an  injury  to  the  book,  and  from  their 
desire  to  treat  the  complainant  liberally,  and  authorize  and  enable  him  to 
use  bis  notes  in  any  new  and  original  work  he  might  desire  to  publish  in 
America,  and  therefore  to  make  no  use  of  them  inconsistent  therewith. 
Conscious  that  he  was  performing  this  duty  faithfully,  which  agreed  also 
with  his  own  taste  and  judgment,  and  not  being  the  legal  or  business  ad- 
viser of  the  said  representatives,  he  did  not  think  it  his  duty,  and  it  was 
not  his  desire,  to  charge  his  mind  with  the  history  of  the  relations  between 
the  complainant  and  the  said  representatives,  which  he  fully  understood 
involved  no  question  of  law  that  could  possibly  affect  him,  but  presented  ^ 
only  questions  of  a private  character  between  the  said  parties,  to  bo 
settled  by  them,  on  private  considerations,  and  which  would  not  be  for  . ’ 

the  adjudication  of  public  tribunals.  But  the  respondent  considered  that 
he  did  his  whole  duty  to  all  concerned,  if  he  annotated  the  work  in  the 
manner  above  described.  Since  this  suit,  he  has  made  further  examina- 
tions in  order  to  answer  thereto,  and  has,  in  this  his  Answer,  discriminated 
between  the  knowledge  he  had  when  he  undertook  the  work,  and  that 
which  he  acquired  before  finishing  it,  and  that  which  he  has  acquired 
since  this  suit  was  brought. 

And  this  respondent  denies  all  manner  of  unlawful  confederacies  with 
which  he  is  charged  in  the  bill,  and  all  charges  of  inequitable  acts  or 
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intentions,  without  this,  that  any  other  matter  or  thing  in  said  bill 
alleged,  necessary  for  this  respondent  to  answer  to,  and  not  herein  suffi- 
ciently answered  to,  is  true  to  the  knowledge  and  belief  of  the  respon- 
dent. All  which  matters  and  things  this  respondent  is  ready  to  main- 
tain and  prove  as  this  Court  shall  direct,  and  hereby  prays  to  be  hence 
dismissed  with  his  reasonable  costs  and  charges  in  this  behalf  most 
wrongfully  sustained. 
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of  tW  ^tnitcd  states, 

DISTRICT  OF  MASSACHUSETTS  ss. 


WILLIAM  B.  LAWRENCE  vs.  RICHARD  H.  DANA,  JR.,  ET  ALS. 


In  Equity. 


ANSWER  OF  MARTHA  B.  WHEATON. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  Stales 
within  and  for  the  District  of  Massachusetts. 

The  answer  of  Martha  B.  Wheaton,  one  of  the  respondents  to  the 
bill  of  complaint  of  William  Beach  Lawrence,  complainant. 

This  respondent,  saving  and  at  all  times  reserving  to  herself  all 
right  of  exception  to  the  said  bill  of  complaint  for  its  manifold  errors 
and  imperfections,  for  answer  thereto,  or  to  so  much  thereof  as  she  is 
advised  that  it  is  material  for  her  to  answer,  respectfully  sheweth : — 
She  admits  that  the  said  Henry  Wheaton  named  in  said  bill  was  the 
author  of  a certain  treatise  entitled  Elements  of  International  Law,  and 
that  he  published  the  same  during  his  lifetime,  as  alleged  in  said  bill, 
in  England  and  the  United  States,  and  also  in  French  at  Leipsic,  and 
that  he  duly  copyrighted  the  same  in  the  United  States,  and  that  he  died 
in  the  year  1848. 

She  admits  that  the  said  Henry  Wiieaton,  at  his  death,  left  a widow, 
the  said  Catharine  Wheaton,  named  in  said  bill,  and  two  daughters,  of 
whom  this  respondent  is  one,  and  that  the  said  Catharine  has  since  died,' 
and  she  says  that  Robert  Wheaton  was  duty  appointed  administrator  of 
the  said  Henry  Wheaton,  and  thereafter  died,  and  that  Francis  E.  Parker 
6 


22 


w arte.  a,d  Roberts  death  dJiy  appointed  aud  quaMed  as  adminis. 

of  said  Henrj  s estate  has  ever  (.een  made,  and  li.at  whatsoever  legal  or 
eq  table  ng  ts  vested  under  thise  oirennistanees  in  the  said  CatHrine 
eaten  in  the  said  treatise  of  said  Henry  Wheaton,  and  in  tlie  various 

V ted  1 r ' “ 7 " •»  are 

vested  m this  respondent. 

But  whether  or  not  there  no  longer  existed,  on  the  first  day  of  Janu- 
ary in  the  year  1865,  a valid  copyright  in  the  text  of  the  edition  of  said 

treatise  published  in  1836,  as  stated  in  «aid  Itill  ti  • j ^ 

dto  rirvnc  f 7 -wica  in  said  bill,  this  respondent  says 

he  does  not  know ; that  she  has  always  understood  and  believed  that 
there  was  sneli  a valid  copyright,  and  never  knew  it  to  be  donblcd  or 
qnestioned  until  the  filing  of  tlie  said  complainant's  bill;  that  she  is 
advised  that  the  altegations  of  the  said  bill  in  this  behalf  are  not  ma- 
lal  to  the  ease  of  the  complainant  as  stated  in  said  bill,  and  that  it  is 
ot  necessary  for  her  to  make  any  other  or  further  answer  tliereto,  and 

And  this  respondent  further  answering  says,  that  the  teat  of  the  said 
edition  of  said  treatise,  published  in  Philadelpliia  in  1846,  and  then  duly 
weighted,  was  thoroughly  revised  and  corrected  by  the  said  Henry 
Wheaton,  and  was  considered  by  him  as  in  fact  a new  work,  and  wal 
» copyrighted,  and  that  the  copyright  thereof  is  still  subsisting  and 

She  admUs  that  after  the  death  of  the  said  Henry  Wheaton,  the  said 
Cdtha  me,  during  her  lifetime,  published  editions  of  the  said  treatise  as 
alleged  ,11  said  bill,  in  the  years  1855  and  1863,  and  that  notes  to  the 
»d  editions  of  1855  and  1863,  including  a memoir  of  the  said  Heniy 
w eaten,  were  composed  by  the  eoinplainant,  and  that  the  said  editions 
uding  as  we  I the  said  treatise  as  the  said  notes  and  memoir,  were 
duly  copyrighted  by  the  said  Catharine  Wheaton  in  her  own  name-  but 

edition  of  1855,  wore  composed  by  the  said  complainant,  at  the 
equest  of  the  said  Catharine,  and  avers  that  the  said  complainant  com- 
p ed  and  prepared  the  said  notes  and  memoir  at  his  own  suwirestion 

edition  of  °i763  '^“'1  said 

na  uia  y arose  from  his  connection  with  that  of  1855; 


and  she  denies  that  the  said  complainaim  was  ever  the  author  of  any 
part  of  the  text  of  said  treatise  in  eithjlr  of  said  editions ; and  avers 
that  the  said  Henry  Wheaton  was  the  aSithor  of  the  whole  of  the  text 
of  the  said  treatise  in  the  said  editions,  ind  that  all  of  said  text  in  said 
editions  was  composed  by  him;  and  as  to  the  index  to  the  said  edition 
of  1863,  mentioned  in  the  said  bill  of  complaint,  she  avers  that  the  same 
was  prepared  by  some  person  other  than  the  complainant,  at  the  ex- 
pense of  the  said  Catharine  Wheaton,  and  was  paid  for  by  her,  and  not 
by  the  said  complainant. 

And  this  respondent  further  answering  denies,  that  the  purpose  of 
the  said  complainant  in  preparing  the  said  notes  and  memoir  was,  as 
alleged  in  said  bill,  to  make  the  said  treatise  more  widely  known ; and 
avers,  that  before  the  publication  of  either  of  the  said  editions  the  said 
treatise  had  been  published  nearly  twenty  years,  had  appeared  in  five 
different  editions,  in  three  countries  and  in  two  languages,  and  was 
universally  recognized  in  the  United  States,  in  England,  and  over  the 
whole  continent  of  Europe,  as  a standard  work  upon  the  subjects 
discussed  in  it,  inferior  to  none  in  its  learning,  ability,  and  research, 
and  that  the  said  Henry  Wheaton  was  equally  well  known  to  all  persons 
conversant  with  the  subjects  discussed  in  this  book  and  with  the  public 
history  of  this  country,  as  an  able  lawyer,  a distinguished  statesman 
and  a ripe  scholar;  and  she  avers  that  the  purpose  of  the  said 
complainant  in  offering  to  edit  and  in  editing  the  said  treatise  as  afore- 
said was  not,  as  he  alleges,  to  make  the  book  more  widely  known,  but 
was  to  use  the  opportunity  thus  afforded  him  of  making  himself  known, 
and  of  gaining  for  himself  a reputation  from  the  mere  association  of 
his  name  — as  a writer  on  public  law — with  that  of  so  distinguished  an 

author  as  the  said  Henry  Wheaton. 

And  this  respondent  denies  that  the  copyrights  of  the  said  editions  of 
1855  and  1863  were  taken  out  by  the  said  Catharine  Wheaton  for  the 
use  and  benefit  of  the  said  complainant,  or  under  any  such  arrangement 
or  understanding  with  him,  or  upon  any  trust  for  him,  as  alleged  in 
said  bill;  and  avers  that  the  said  copyrights  were  taken  out  by  the  said 
Catharine  Wheaton  with  the  knowledge  and  consent  of  the  complainant, 
and  by  his  agreement,  for  her  own  sole  and  exclusive  use  and  benefit; 
that  the  complainant,  from  time  to  time  and  until  after  the  publication 
of  said  edition  of  1863,  repeatedly  and  uniformly  declared  that  his 
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labors  therein  were  for  the  pec  miary  benefit  of  said  Catharine  Wheaton, 
an  not  in  any  way  for  his  o\|  ii,  and  repeatedly  and  uniformly  recog- 
nized and  admitted  her  title  anji  interest  in  the  said  copyright  as  the 
sole  owner  thereof,  as  well  in  the  said  treatise  as  in  the  said  notes 
composed  by  said  complainant  as  aforesaid  and  published  therein,  and 
repeatedly  and  uniformly  disclaimed  any  pecuniary  interest,  or  any 
interest  therein,  except  such  reputation  as  he  might  acquire  as  afore- 
said, from  the  association  of  his  name  as  an  editor  of  the  said  book 
with  that  of  the  said  Henry  Wheaton. 

And  this  respondent,  upon  information  and  belief,  admits  that  the  said 
complainant  did,  at  the  request  of  said  Henry  Wheaton,  negotiate  with 
Messrs.  Lea  & Blanchard,  named  in  said  bill  for  the  publication  of  the 
edition  of  said  treatise  which  appeared  in  1846,  and  did  deliver  to  them 
the  manuscript  of  said  edition,  which  the  said  Wheaton  had  forwarded 
from  Europe  to  the  address  of  the  complainant;  but  she  denies  that  the 
said  Henry  Wheaton  ever,  in  any  other  wise  than  as  just  stated,  entrusted 
the  complainant  with  the  manuscript  of  said  treatise,  or  that  he  ever 
authorized  the  complainant  to  make  any  corrections  therein. 

And  this  respondent  further  answering  says  that,  in  the  spring  of  the 
year  1860,  the  said  complainant  being  in  Europe,  and  learning  that  the 
said  Brockhaus  named  in  said  bill,  and  who  had  published  the  French 
edition  of  the  Elements  of  International  Law  in  the  lifetime  of  the  said 
Henry  Wheaton,  in  1848,  and  had  paid  the  said  Henry  Wheaton  there- 
for, had  published  other  French  editions  of  the  said  treatise  after  the 
said  edition  of  1848,  without  compensation  to  the  representatives  of  the 
said  Henry  Wheaton  therefor,  wrote  to  the  said  Brockhaus  voluntarily, 
and  without  any  authority  from  the  representatives  of  said  Henry 
Wheaton,  charging  him  with  a violation  of  their  legal  rights  by  said 
publication,  and  claiming  damages  therefor  on  their  behalf;  tliat  the  said 
Brockhaus  thereupon  replied,  denying  that  the  said  representatives  of 
said  Henry  Wheaton  had  any  legal  rights  in  the  premises,  but  saying 
that  the  said  editions  had  been  published  by  him  without  any  knowledge 
that  any  representatives  or  descendants  of  said  Henry  Wheaton  were 
living,  and  that  he  recognized  an  honorary  obligation  to  them  in  the 
premises,  which  he  was  willing,  and  offered  to  fulfil  by  the  payment  to 
them  of  a reasonable  sum  of  money  for  the  said  editions  of  said  treatise 
which  he  had  already  published,  and  for  such  preference  as  they  could 
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give  in  any  future  continental  edition  rif  said  work.  That  the  com- 
plainant communicated  to  the  said  Ca^tharine  Wheaton  and  to  this 
respondent  his  action  in  the  premises,  aivid  the  reply  of  said  Brockhaus, 
and  that  the  negotiations  begun  by  this  correspondence  at  last 
resulted,  after  more  than  three  years’  delay,  in  the  payment 
to  said  Catharine  Wheaton  by  said  Brockhaus  of  the  sum  of  six 
thousand  francs,  from  which  sum,  at  the  then  rate  of  exchange, 
she  realized  fourteen  liundrcd  and  sixty-five  dollars  and  fifty-nine  cents; 
Tliat  the  delay  in  the  said  payment,  and  in  the  fulfilment  by  the  said 
Brockhaus  of  the  honorary  obligation  in  the  premises  which  he  had 
voluntarily  assumed,  was  solely  due  to,  and  was  caused  by  the  acts  of 
the  complainant;  That  in  the  opening  of  the  said  correspondence  with 
said  Brockhaus  the  complainant  repeatedly  declared,  as  well  to  the  said 
Brockhaus,  as  to  the  said  Catharine  Wheaton  and  to  this  respondent, 
that  his  intervention  in  the  premises  was  solely  for  their  benefit,  and 
that  he  had  not  any  pecuniary  interest,  or  any  interest  whatsoever  therein ; 
and  it  was  a part  of  the  agreement  between  the  said  Catharine  Wheaton 
and  the  said  Brockhaus,  originally  made  by  the  said  Catharine  with  the 
full  knowledge  and  consent  of  the  complainant,  and  at  his  suggestion, 
that  the  said  Catharine  should  cause  copies  of  the  proof-sheets  of  the 
said  edition  of  1863,  including  the  notes  thereto,  which  were  then 
preparing  for  publication,  to  be  transmitted  to  the  said  Brockhaus  for 
translation  and  publication ; That  the  said  complainant  afterwards 
refused  to  permit  this  to  be  done,  and  to  allow  the  said  Catharine 
Wheaton  to  carry  out  the  said  agreement  with  the  said  Brockhaus,  and 
to  transmit  the  said  proof-sheets,  and  endeavored  to  hinder,  thwart, 
impede  and  delay  her  in  so  doing,  and  to  prevent  and  delay  her 
receiving  the  said  money  from  said  Brockhaus,  and  so  conducted  as  to 
induce  the  said  Brockhaus  to  believe,  that  he  had  and  claimed  an  interest 
in  the  said  edition  separate  from,  and  hostile  to  that  of  the  said  Catharine 
Wheaton,  and  which  would  not  be  satisfied  by  any  payment  to  her,  except 
with  the  assent  of  the  complainant  and  upon  terms  prescribed  by  him, 
and  also  so  conducted  as  to  induce  the  said  Wheatons  to  believe  that  the 
said  Brockhaus  would  not  pay  them  the  sum  of  six  thousand  francs  or 
any  sum  whatever,  except  through  the  means  and  with  the  consent 
of  the  complainant,  and  upon  their  compliance  with  such  terms  and 
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conditions  as  the  complainant  JatHit  prespriliP-  in  r.  • 
Whontnn  o ^ .T  , F'o'it  piesciiOe,  1 hat  the  said  Catharine 

^en  Tn  J^  ■■csponde.t  iere  at  this  ti.„e,  as  the  said  co„.pIai„a„t 

Jer  and  l ""  * "--^-itoas  circaastancos,  and  had  u.- 

liari  1",  , "'i">i-a„dr..omheraneand  inD™,ities  pecu- 

in<.thM0  r r j ‘lie  said  conipiainant,  kno^- 

„ these  facts,  and  knowing  that  the  said  Brockhaus  liad  lon<s  before  ac 

, for,  indneed  the  said  Wheatons  to  believe  as  aforesaid,  and  iL- 
a ed  and  distressed  the  said  Catharine  by  his  refusals  and  delays  in 
I Piennses  and  demanded  of  her,  as  the  condition  of  his  said  consent, 
h i assent  to  a meinorandnn.  of  an  in.perfeet  agreement,  a copy  of 
wh  eh  IS  set  forth  said  bill,  to  be  afterwards  completed  and  reduced 
to  form  as  heim.nafter  stated;  and  the  .said  Catharine  thereupon,  and 
under  these  eireumstanees,  and  indneed  as  aforesaid,  assented  ^ the 

otimc. 

And  this  respondent  further  answering  says,  that  the  said  eomplaiu- 
ant  may  have  intended  by  the  said  memorandum,  as  alleged  in  said  bill, 
p.aetieally  secure  to  himself  the  complete  and  eaelusive  control  of 
all  future  ed,  ions  o said  Wheato„-s  Elements,  and  may  have  assented 
and  accepted  said  agreement  upon  that  belief  and  understandino-  as 

Lfwi  "7“"*  ‘li‘“  ‘ho  said  CiTtha. 

rme  Wheaton  ever  assented  or  agreed  to  the  same  with  any  such  inteu- 

tion  or  understanding;  and  this  respondent  avers  that  the  said  eom- 

plaiiiant  never  represented,  or  stated,  or  suggested  or  hinted  that  he 

had  any  such  purpose  or  understanding  in  asking  for,  assenting  to  and 

receiving  the  said  memorandum,  or  that  ho  believed  it  susceptible  of 

any  such  eonslruetion  as  alleged  in  said  bill,  but  that  on  the  contrary 

le  repiesented  as  hereinafter  stated,  that  his  desire  and  purpose  in 

and  by  the  said  memorandum  was  to  obtain  from  the  said  Catharine  the 

right  to  publish,  as  hereinafter  stated,  the  notes  composed  by  him  and 

printed  in  said  edition  of  18«3,  and  her  agreement  not  to  pri„;  tl.e 

same  without  Ins  consent.  And  this  respondent  submits  to  this  Court 

hat.  If  the  purpose  of  tl.e  said  eomplai.iant  in  exacting  this  memoran- 

dum  was  to  secure  to  himself  the  complete  and  exclusive  control  of  all 

future  editions  of  said  Wheaton’s  Elements,  as  he  alleges  in  his  bill 

and  If  the  said  memorandum  would  have  been  effectual  for  such  pur! 
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pose,  and  operative  and  binding  upon  tl/is  respondent,  both  which  this 
respondent  denies,  tliat  then  the  said  nipmorandum  was  obtained  from 
the  said  Catharine  Wheaton  by  and  thr'ougli  the  aforesaid  fraudulent 
representations  and  concealments  of  the  complainant,  and  would  be 
therefore  wholly  inoperative  and  void  for  any  and  all  purposes. 

And  this  respondent  further  answering  the  said  bill  in  this  behalf 
says,  that  the  said  complainant  well  knew,  at  the  time  that  said  inter- 
views and  negotiations  were  Iiad,  that  the  said  Wheatons  were  dissat- 
isfied with  the  complainant  as  an  editor  of  the  said  treatise,  partly, 
among  other  reasons,  because  of  his  delays  in  the  preparation  of  said 
edition  of  1863,  partly  because  of  the  great  e.xpense  which  his  manner 
of  editing  the  same  had  caused  to  the  said  Wheatons,  as  the  complain- 
ant well  knew,  and  more  especially  because  of  his  insisting,  in  total 
disregard  of  the  feelings  and  wishes  of  the  said  Wheatons,  and  in  defi- 
ance of  their  earnest,  repeated,  and  persistent  remonstrances,  and  at  a 
time  when  they  could  not  prevent  it,  in  changing  the  title  of  the  said 
edition,  and  calling  the  said  edition  Lawrence’s  Wheaton.  And  the 
complainant  well  knew  when  said  interviews  and  negotiations  were  had, 
that  any  connection  between  liimself  and  the  said  Wheatons,  so  far  as 
any  future  editions  of  said  treatise  were  concerned,  was  no  longer 
possible;  and  it  was  then  assumed  and  admitted  by  all  parties,  as 
appears  from  the  said  memorandum,  that  all  such  connection  was  at  an 
end,  and  that  any  future  editions  of  the  said  treatise  which  the  said 
Wheatons  might  publish  or  cause  to  be  published,  would  be  edited  and 
annotated  by  some  person  other  than  the  complainant.  And  the  said  com- 
plainant in  the  said  interviews  and  negotiations  repeatedly  and  uniformly 
recognized  and  admitted  the  copyright,  and  the  legal  and  equitable  title 
and  interest  of  the  said  Catharine  in  all  the  text  of  the  said  treatise  and 
in  all  the  editions  thereof,  as  well  as  in  all  the  notes,  includ- 
ing the  memoir  and  appendices  composed  and  written  by  the  said 
complainant,  and  published  in  the  said  editions  of  1855  and  1863, 
but  claimed  that  there  were  in  the  said  editions  certain  notes 
composed  and  written  by  him  on  various  topics  of  international 
law,  and  that  there  was  a moral  and  honorary  obligation  on  the  part  of 
the  said  Catharine  not  to  print  in  any  future  edition  of  said  treatise,  to 
be  edited  by  some  person  other  than  said  complainant,  such  notes  so 
composed  and  written  by  him  as  aforesaid,  and  also  to  permit  the  said 


complainant  at  some  future  tii^ie,  — when,  as  stated  in  said  bill,  the  pe- 
cuniary interests  of  the  said  | Wheatons  in  the  said  edition  of  1863, 
which  all  parties  then  supposed  to  be  of  value,  would  no  longer  be 
injured,  and  when  the  rights  of  the  publishers  of  said  edition  under  her 
contract  with  them,  and  of  which  the  said  complainant  had  knowledge, 
would  not  be  affected  thereby,  — to  print  said  notes  so  composed  and 
written  by  him,  in  such  form  as  he  might  desire,  separate  and  apart  from 
the  said  treatise. 

And  this  respondent  denies  that  the  said  complainant  ever  suggested 
or  intimated  any  desire  or  intention  to  print  the  said  notes  at  any  time 
in  connection  with  said  treatise,  or  claimed  any  right  so  to  do,  or  that 
the  said  Catharine  or  this  respondent  ever  assented  thereto,  or  that  he 
then  claimed  any  right  or  interest  in  the  said  editions,  or  in  any  matters 
contained  thei’ein,  or  in  any  notes,  except  such  moral  and  honorary  right 
as  aforesaid  in  said  notes  so  composed  by  him  as  aforesaid ; and  espe- 
cially this  respondent  denies  that  the  said  complainant  ever  at  any  time 
during  such  interviews  or  negotiations  claimed  any  interest  whatever  in 
any  citations  or  references  to  any  other  works,  pamphlets,  documents, 
gazettes,  or 'newspapers  therein  to  be  found. 

And  this  respondent  further  answering  says,  that  the  said  memoran- 
dum was  not,  and  was  not  intended  or  regarded  by  the  said  complain- 
ant or  the  said  Catharine  Wheaton,  as  a full,  final  and  perfect  instru- 
ment, embracing  all  the  elements  and  details  of  the  agreement  of  the 
said  parties,  but  that  the  said  parties  contemplated,  and  the  said  memo- 
randum provided  for,  the  execution  and  delivery  of  a more  perfect  and 
formal  instrument,  as  stated  in  said  bill. 

That  thereafterwards,  during  several  succeeding  months,  various  nego- 
tiations were  had  between  the  said  Catharine  Wheaton  and  the  com- 
plainant in  relation  to  perfecting  the  said  agreement,  and  to  putting  the 
same  in  a form  which  should  embrace  the  views  of  both  parties  at  the 
time  said  memorandum  was  made ; and  various  propositions  were  made 
by  the  said  complainant  in  relation  thereto,  as  being  understood  by  him 
to  be  embraced  in  said  agreement  so  made  between  them  on  the  four- 
teenth day  of  June,  1863,  to  which  the  said  Catharine  Wheaton  refused 
to  consent;  and  the  parties  having  failed  to  agree  as  to  what  was  the 
true  understanding  and  intent  of  the  said  arrangement,  the  complainant 
thereupon  finally  concluded  to  relinquish  and  abandon  any  agreement 
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whatsoever  in  the  premises,  and  notified  Ihe  said  Catharine  Wheaton  of 
his  said  relinquishment  and  abandonmenti 

And  this  respondent  further  answering  says,  tliat  shortly  after  the 
publication  of  said  edition  of  1863,  grave  objections  were  stated  in  pub- 
lic quarters  to  the  notes  of  said  complainant  therein,  that  the  said  notes 
were  severely  criticized  by  the  press  of  this  country,  and  that  a leading 
English  writer  on  international  law  publicly  printed,  as  his  opinion  of 
them,  that  they  only  embarrassed  and  confused  the  text  to  which  they 
were  appended,  and  by  their  looseness  and  inaccuracy  tended  to  mislead, 
rather  than  enlighten,  the  student  of  Wheaton ; that  these  and  other  ob- 
jections and  criticisms  of  said  notes,  the  said  Wheatons  feared  and  were 
advised,  would  be  likely  seriously  to  interfere  with  the  permanent  value 
and  lasting  reputation  of  said  treatise,  and  wlxteli  therefore,  in  their 
opinion,  rendered  a new  edition  of  the  said  treatise,  under  the  supervis- 
ion of  some  competent  and  proper  person,  and  free  from  the  said  notes 
of  said  Lawrence,  advisable. 

That  thereupon,  and  after  the  said  complainant  had  .abandoned  and 
relinquished  his  aforesaid  agreement,  and  had  so  notified  the  said  Catha- 
rine Wheaton,  the  said  Catharine,  in  full  reliance  on  such  relinquish- 
ment and  abandonment,  endeavored  to  obtain  some  person  of  learning 
and  fitness  to  prepare  such  edition,  and  the  said  Wheatons  were  advised 
that  the  said  respondent  Dana  was  eminently  such  a person : That  the 
said  Wheatons  thereupon  applied  to  the  said  Dana,  whom  they  had  long 
and  well  known,  and  with  whom  they  had  been  for  many  years  on  terms 
of  intimacy  and  friendship,  and  urged  him  to  prepare  .«!uch  an  edition 
with  proper  notes ; and  that  the  said  Dana,  after  much  hesitation,  with 
considerable  reluctance,  and  mainly  from  motives  of  friendship  and  re- 
gard for  the  said  Wheatons,  at  last  consented  to  edit  said  treatise. 

And  the  said  Wheatons  thereafter,  in  full  reliance  as  aforesaid  upon 
the  complainant’s  relinquishment  and  abandonment  of  said  agreement, 
contracted  for  the  publication  of  said  edition,  to  be  edited  by  said  Dana, 
and  the  said  edition  was  thereupon,  as  this  respondent  is  informed,  duly 
advertised  as  in  process  of  preparation,  and  when  completed,  was  duly 
published.  And  the  said  complainant  never  had  any  communication 
with  the  said  Catharine  Wheaton  or  with  any  of  these  respondents  upon 
the  subject  matter  of  said  agreement  for  more  than  two  years  after  its 
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relinquishment  and  abandonment  as  aforesaid,  and  never  during  this 
whole  period  made  any  suggestion  or  claim  that  the  said  agreement  had 
not  been  abandoned  and  relinquished  as  aforesaid,  and  not  until  long 
after  the  said  Wheatons  had,  upon  the  faith  of  said  abandonment  and 
relinquishment,  made  said  contracts  for  the  editing  and  publishing  of 
said  eighth  edition  of  said  treatise,  and  had  incurred  large  expenditures 
thereunder,  and  until  the  said  eighth  edition  had  long  been  in  prepara- 
tion, and  was  nearly  ready  for  the  press. 

And  this  respondent,  for  herself,  denies  all  manner  of  concealment  or 
intention  of  concealment  from  the  said  complainant,  as  alleged  in  said 
bill,  either  by  the  said  Catharine  Wheaton  or  herself,  and  denies  all 
and  every  charge  of  fraud,  or  of  intent  to  defraud  the  said  complainant, 
on  the  part  of  herself  or  of  the  said  Catharine  Wheaton,  as  alleged  in 
said  bill,  and  all  and  every  charge  in  said  bill  of  any  combination  or 
conspiracy  on  the  part  of  herself  or  of  the  said  Catharine  Wheaton  with 
the  other  respondents  or  any  of  them  with  intent  in  anywise  to  injure 
or  defraud  the  complainant. 

And  this  respondent  further  answering  says,  that  the  said  negotia- 
tions were  begun  with  said  Dana  shortly  after  the  abandonment  and 
relinqishment  of  said  agreement  by  said  complainant,  and  more  than 
two  years  before  the  publication  of  said  eighth  edition ; and  that  the 
said  Dana  immediately  began  his  labors  in  the  preparation  of  the  same, 
and  continued  the  same  with  great  diligence  up  to  the  month  of 
July  1866. 

And  this  respondent,  further  answering,  says : that  after  his  aforesaid 
abandonment  and  relinquishment  of  said  agreement  by  the  complainant, 
and  at  the  time  of  the  said  negotiations  with  said  Dana,  the  said 
Catharine  Wheaton  understood  and  believed  that  she  had  the  sole 
legal  and  equitable  title  in  the  edition  of  1863,  as  well  in  the 
said  notes  of  said  Lawrence,  and  in  all  the  matter  contributed  by  him 
thereto  as  in  the  text  thereof,  and  understood  and  believed,  that  the  ques- 
tion whether  she  would  publish  these  notes  or  any  part  of  them  in  said 
eighth  edition,  or  in  any  edition  of  said  Wheaton  was  to  be  determined 
by  her  own  judgment,  upon  consideration  of  her  pecuniary  interests  in 
any  such  edition,  her  relations  with  the  complainant,  and  such  other  like 
considerations  as  might  influence  her,  but  that  it  did  not  involve  any 
matter  cognizable  by  a judicial  tribunal,  or  subject  to  its  decision.  And 
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in  the  exercise  of  this  judgment,  deenling  it  best  for  her  pecuniary 
interest  therein,  to  dissever  the  said  trepiise  and  the  work  of  the  said 
Henry  Wheaton,  as  thoroughly  as  possible,  from  the  notes  of  the  said 
complainant,  and  desirous  to  observe  the  spirit  of  said  agreement  as  she 
understood  it,  notwithstanding  its  abandonment  and  relinquishment  by 
said  complainant,  and  also  every  honorary  obligation  wdiich  she  might 
owe  him,  — although  the  said  Catharine  then  believed,  as  this  respondent, 
upon  instruction  and  advice  now  believes,  and  has  herein  before  averred, 
that  the  said  complainant  had  not  then,  and  has  not  now  any 
legal  rights  in  the  premises,  — she  at  that  time,  for  the  reasons  just 
stated  and  for  no  other,  requested  the  said  Dana  not  to  print 
the  said  memoir  of  Henry  Wheaton,  contained  in  said  edition  of  1863, 
or  any  note  of  the  said  complainant  published  therein.  And  with  this 
request,  this  respondent  is  informed  and  believes,  and  thereupon  avers, 
that  the  said  Dana  has  in  said  eighth  edition  fully  complied,  and  that 
the  said  eighth  edition  does  not  contain  the  said  memoir  or  any  portion 
of  it,  or  any  note  or  a part  of  a note  composed  by  said  Lawrence,  and 
published  in  said  edition  of  1863,  or  any  matter  composed  by  said 
Lawrence  and  published  in  said  edition  of  1863;  and  upon  information 
and  belief  she  denies  that  in  the  said  eighth  edition  any  note  or  matter 
composed  by  said  Lawrence  and  published  in  said  editions  of  1855  and 
of  1863  has  been  copied  and  pirated  as  alleged  in  said  bill. 

And  this  respondent  says  she  is  informed  and  believes  that  the  said 
publishers  do  advertise  the  said  edition  of  said  treatise  annotated  by  the 
said  Dana  as  the  eighth  edition  thereof,  and  she  avers  that  they  do  so 
advertise  it,  because  it  is  in  fact  the  eighth  edition  of  said  treatise, 
but  she  denies  that  they  do  so  to  mislead  the  public  by  means  of  any 
reputation  which  the  said  complainant  may  have  acquired,  or  that 
they  ever  represented  to  any  one  that  it  contained  any  annotations 
of  the  complainant.  And  she  alleges,  that  so  far  from  making  any 
such  representations,  it  is  distinctly  stated  in  the  preface  to  such 
edition,  that  the  notes  of  the  complainant  form  no  part  of  it.  And 
she  denies  that  the  said  publishers  have  ever  represented  that  any 
part  of  the  text  of  said  treatise  had  been  altered  in  said  eighth  edition, 
or  was  the  composition  of  any  person  other  than  the  said  Henry 
Wheaton ; but  she  avers  that  the  text  of  said  treatise  in  said  eighth 
edition  has  been  revised  by  the  said  respondent  Dana  in  this,  that  he 


has,  at  the  expense  of  much  ilabor  and  with  considerable  skill  and 
judgment,  made  new  divisions^  tliereof  for  the  greater  convenience  of 
reference,  and  that  he  has  also  enriched  the  said  eighth  edition  with 
many  new  and  original  notes. 

And  this  respondent  says  that  the  said  complainant,  in  the  edition  of 
1863,  had  printed  a full,  prolix  and  elaborate  memoir  of  the  said  Henry 
Wheaton,  and  had  in  his  annotations  quoted  at  great  length  passages  from 
newspapers,  pamphlets,  and  other  ephemeral  publications,  which  greatly 
added  to  the  bulk  and  cost  of  the  book  without  any  corresponding  in- 
crease in  its  value,  and  that  it  had  been  the  purpose  of  the  said 
complainant  in  the  said  notes,  so  fur  as  the  same  may  be  educed  from 
the  notes  themselves,  to  embody  therein  all  the  materials  for  a full  and 
complete  history  of  the  growth  and  progress  of  International  Law  since 
the  publication  of  the  original  treatise,  instead  of  confining  these  to  such 
matters  as  might  come  properly  within  the  province  of  a treatise  on  the 
Elements  of  International  Law,  and  that  this  also  contributed  to  swell  the 
notes,  and  to  increase  the  cost  of  the  volume  ; and  that  besides  the  other 
objections  to  the  said  edition  already  stated  and-  referred  to  in  tliis  an- 
swer, objections  from  this  source  were  believed  by  the  said  Catharine 
Wheaton  to  seriously  injure  the  character  of  the  work  and  to  affect  its 
sales;  and  that  a part  of  the  purpose  of  the  said  Catharine  Wlieaton  in 
causing  the  said  eighth  edition  to  be  prepared  and  published,  was  to 
remove  these  objections,  by  omitting  the  said  memoir  and  the  said  notes 
of  said  Lawrence,  and  by  the  publication  of  new  and  original  notes  of 
a different  scope,  not  open  to  these  objections,  which  should  present  in  a 
proper  and  concise  form  sucli  points  and  principles  in  the  law  of  na- 
tions as  have  been  elucidated  or  settled  by  the  judgments  of  the  judicial 
tribunals,  or  the  great  public  discussions  and  acts  of  various  countries 
since  the  publication  of  the  last  edition  of  said  treatise,  which  appeared 
in  the  lifetime  of  the  said  Henry  Wheaton.  That  this  purpose  was  well 
understood  by  the  said  respondent,  Dana,  and,  as  this  respondent  be- 
lieves, was  constantly  kept  in  view,  and  has  been  faithfully  carried  out 
by  him  in  his  said  notes  to  the  said  eiglitli  edition. 

And  this  respondent  denies  all  and  all  manner  of  unlawful  combina- 
tion and  confederacy  wherewith  she  is  by  the  said  bill  charged,  without 
this,  that  any  other  matter,  cause  or  thing,  in  the  said  complain- 
ant’s said  bill  of  complaint  contained,  material  or  necessary  for  this 
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respondent  to  make  answer  unto,  and  nibt  herein  and  hereby  well  and,* 
sufficiently  answered,  confessed,  traverst.d,  and  avoided  or  denied,  is 
true  to  the  knowledge  or  belief  of  this  respondent ; all  which  matters 
and  things  this  respondent  is  ready, and  willing  to  aver,  maintain,  and 
prove,  as  this  honorable  Court  shall  direct;  and  humbly  prays  to  be 
hence  dismissed  with  her  reasonable  costs  and  charges,  in  this  behalf 
most  wrongfully  sustained. 
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ANSWER 


Of  Charles  C.  L'ltlle,  Augustus  Flagg,  John  Bartlett  and  Henry  T. 
Miles,  defendants,  to  the  Bill  of  Complaint  of  William  B.  Lawrence, 
complainant. 


These  defendants  reserving  all  right  of  exception  to  the  said  bill  of 
complaint,  for  answer  thereto,  say  : 

1.  They  admit  that  Henry  Wheaton,  in  said  bill  of  complaint 
mentioned,  wrote  and  composed  the  book  or  treatise  entitled  Elements 
of  International  Law,  and  published  the  first,  second,  third  and  fourth 
editions  thereof  respectively  at  the  times  and  in  the  places  and  under 
the  titles  in  said  bill  of  complaint  specified,  and  that  he  died  in  1848, 
but  whether  in  the  edition  published  at  Leipzig  in  1848,  as  mentioned  in 
said  bill  of  complaint,  the  said  Wheaton  inserted  or  published,  in  the 
text  or  in  the  notes,  many  or  any  material  new  matters  not  at  any  time 
published  or  written  by  him  in  the  English  language,  these  defendants 
are  not  informed,  save  by  said  bill  of  complaint,  and  so  can  neither 
admit  nor  deny,  but  leave  the  complainant  to  prove  the  same  as  he  may 
be  advised. 

2.  They  admit  that  the  complainant  prepared  a new  edition  of  said 
work  entitled  as  in  said  bill  of  complaint  mentioned,  which  edition  was 
published  in  1855,  at  Boston,  by  Little,  Brown  & Compan}',  and  that 
so  far  as  it  contained  matters  not  before  published  in  this  country,  it 
was  copyrighted  to  the  said  Catharine  Wheaton,  as  proprietor  thereof, 
she  acting  in  the  premises  with  the  knowledge  and  by  the  consent  and 
request  of  the  complainant,  but  they  do  not  admit,  but  upon  information 
and  belief  deny  that  the  preparation  of  such  edition  by  the  complainant 
was  undertaken  upon  the  request  of  the  said  Mrs.  Wheaton,  and  say 
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that  it  was  undertaken  upon  tlu  suggestion  of  the  complainant  that  he 
should  do  so,  to  which  suggestii  i the  said  Mrs.  Wheaton  acceded,  and 

n and  belief  that  the  said  edition  was 
not  undertaken  until  the  said  Philadelphia  edition  of  1846  was  substan- 
tially exhausted,  only  fifty  copies  or  thereabouts  remaining  on  hand. 


3.  They  admit  that  the  proceeds  and  profits  arising  from  the  con- 
tract with  the  said  publishers  respecting  the  publication  of  said  edition 
were  enjoyed  by  the  said  Catharine  Wheaton,  but  they  are  informed  and 
believe  that  the  exclusive  right  in  said  new  matter  in  said  edition  was 
never  duly  assigned  to  the  said  Mrs.  Wheaton,  and  they  are  advised  and 
believe,  and  so  say,  that  said  new  matter  was  never  duly  copyrighted 
according  to  law  by  the  said  Catharine  Wheaton  as  proprietor  thereof, 
as  alleged  in  said  bill  of  complaint. 

4.  And,  as  to  the  edition  stated  in  the  bill  of  complaint  to  have  been 
published  by  Little,  Brown  & Co.  in  1863,  these  defendants  admit  that 
the  complainant  prepared  said  other  annotations  for  said  edition  and 
that  the  same  were  copyrighted  by  tlie  said  Mrs.  Wheaton  as  proprietor 
thereof,  she  acting  in  the  premises  with  the  knowledge  and  by  the  con- 
sent and  request  of  the  complainant ; and,  upon  information  and  belief, 
they  say  that  the  preparation  of  such  edition  by  the  complainant  was 
undertaken  upon  the  request  of  said  Mrs.  Wheaton,  who  made  such 
request  because  the  fact  that  the  complainant  had  edited  said  previous 
edition  made  it  proper  that  he  should  edit  the  next  one  (no  reason  then 
appearing  to  the  contrary),  and  a matter  of  delicacy  on'  her  part  to 
resort  to  any  other  editor ; and  they  are  informed  and  believe  that  the 
exclusive  right  in  said  new  annotations  for  said  edition  was  not  duly 
assigned  to  the  said  Mrs.  Wheaton,  and  they  are  advised  and  believe, 
and  so  say,  that  said  new  matter  was  never  duly  copyrighted  according 
to  law  by  the  said  Catharine  Wheaton  as  proprietor  thereof,  as  alleged 
in  said  bill  of  complaint. 

5.  And  these  defendants  upon  information  and  belief  say  that  in  all 
the  transactions  between  the  complainant  and  the  said  Mrs.  Wheaton, 
relating  to,  and  preceding  the  publication  of  the  said  editions  of  1855 
and  1863,  and  in  all  his  interviews  and  correspondence  with  her,  or 
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those  acting  in  her  behalf  during  the  pi^cparation  of  the  edition  of  1863, 
the  complainant  professed  and  declarea  that  he  desired  no  remuneration 
to  himself  for  any  labor  of  his  own,  in  Siting  said  Wheaton’s  Elements 
of  International  Law,  beyond  the  reward  which  he  would  have  from 
connecting  his  name  publicly,  as  a writer  upon  international  law,  with 
that  of  the  said  Wheaton,  and  from  the  consciousness  of  having  been 
of  service  to  his  family ; and  that  said  editorial  labor  of  the  complainant 
was  bestowed  by  him  gratuitously,  and  without  any  claim  for  pecuniary 
compensation  whatever,  and  was  accepted  by  said  Wheatons  as  so 
bestowed,  and  these  defendants  (not  admitting  that  if  the  complainant 
had  not  so  professed  and  declared,  the  said  Mrs.  Wheatou  would  have 
had  no  other  or  farther  beneficial  interest  in  said  annotations  and 
additions  than  a right  to  use  the  same  in  the  said  two  annotated 
editions,  but,  as  advised,  maintaining  the  contrary  thereof,  and  not 
admitting  that  the  said  Mrs.  Wheaton’s  said  copyrighting  as  proprietor 
was  done  duly  and  according  to  law,  but  as  advised,  maintaining  the 
contrary  thereof,)  do  on  information  and  belief  deny  that  it  was  ever 
understood  or  agreed  by  or  between  the  said  complainant  and  the  said 
Mrs.  Wheaton,  that  the  beneficial  interest  in  all  or  any  part  of  the  matter 
due  to  the  complainant’s  labor  or  skill  was  as  stated  in  the  bill,  or  that 
the  copyrights  so  taken  out  by  said  Mrs.  Wheaton  were  taken  out 
under  any  agreement,  or  held  by  said  Mrs.  Wheaton  upon  any  trust 
whatever,  and  they  say  that  they  have  never  been  informed,  save  by  the 
bill  of  complaint,  and  do  not  now  at  all  believe,  that  any  such  agree- 
ments or  understandings  between  the  complainant  and  Mrs.  Wheaton  as 
are  in  this  behalf  alleged  in  the  bill  of  complaint,  were  ever  had  or 
made. 

6.  And  these  defendants,  upon  information  and  belief,  say  it  is  true 
as  stated  in  the  bill  of  complaint  that  before  the  year  1860,  said 
Brockhaiis  had  published  in  Europe  an  edition  or  editions  of  Wheaton’s 
Elements,  without  the  knowledge  or  consent  of  the  representatives  of 
said  Wheaton,  and  without  any  payment  to  them  in  the  nature  of  copy- 
right money,  and  they  understand  it  to  be  true  that  in  the  absence  of 
provision  for  any  international  copyright  between  the  two  countries, 
the  said  Brockhaiis  had  a strict  legal  right  so  to  do ; and  they  say  that 
it  may  be  literally  true  as  stated  in  the  bill,  that  said  Brockhaiis  con- 


38 


templated  publishing  further  ec  itions,  as  might  suit  his  convenience  or 
profit,  without  making  any  payment  of  the  nature  of  copyright  money 
therefor,  but  that  the  said  Brockhaiis  at  any  time  contemplated  the  re- 
pudiation of  the  moral  or  honorary  obligation  he  was  under  to  pay  the 
representatives  of  the  said  Wheaton  a suitable  sum  for  the  editions 
which  said  Brockhaiis  had  published,  and  might  publish  abroad,  these 
defendants  upon  information  and  belief  deny,  and  aver  that  on  the 
contrary,  said  Brockhaiis  was  always  ready  to  recognize  and  fulfil 
said  obligation,  and  that  the  payment  of  two  thousand  francs  to 
Mr.  Wheaton,  as  mentioned  in  the  bill,  was  in  itself  not  in  the  nature  of 
copyright  money,  and  was  made  mainly,  if  not  wholly,  upon  the  foot  of 
such  moral  and  honorary  obligation. 


7.  And  these  defendants,  upon  information  and  belief,  admit  that  in 
the  year  1863,  the  complainant  did  make  an  agreement  with  said 
Brockhaiis,  by  which  the  complainant  should  furnish  to  said  Brockhaiis 
a translation  into  French  of  the  annotations  prepared  for  the  said 
American  edition  of  1863,  revising  them  for  European  publication  as 
he  might  see  fit,  and  adding  whatever  might  be  necessary  to  make  them 
complete  down  to  the  time  of  such  publication,  and  that  the  said  Brock- 
haiis at  the  same  time  agreed  to  pay  to  Mrs.  Wheaton  the  sura  of  six 
thousand  francs  in  full  satisfaction  of  the  moral  or  honorary  obligation 
he  was  and  would  be  under  to  Mrs.  Wheaton  (as  the  widow  of  Mr. 
Wlieaton)in  respect  of  said  Brockhaiis’s  edition  of  Wheaton’s  Elements, 
published  since  1848,  and  of  certain  future  editions  which  he  might 
publish  thereof,  and  also  to  pay  to  the  complainant  the  sum  of  four 
hundred  and  fifty  dollars  towards  the  necessary  expense  of  translation, 
but  they  are  informed  and  believe  that  as  matter  of  fact  no  revision  of 
or  substantial  addition  to  the  American  edition  of  1863  (then  ready  for 
publication)  was  required  or  was  made,  but  that  the  advance  sheets  of 
said  edition  were  put  directly  into  the  hands  of  the  translator,  and  that 
the  expense  of  making  such  translation  was  not  more  than  fifty  cents 
per  page,  and  that  the  remainder  of  the  expense  thereof,  over  and  above 
the  said  four  hundred  and  fifty  dollars,  was  agreed  to  be  paid  by  Mrs. 
Wheaton  out  of  the  money  coming  to  her  from  said  Brockhaiis  as  before 
mentioned,  and  upon  information  and  belief  they  deny  that  the  motive 
and  object  of  the  said  Brockhaiis  in  entering  into  said  agreement,  and 
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agreeing  to  pay  said  money,  were  as|stated  in  the  bill  of  complaint, 
and  deny  that  the  said  payment  of  sis  thousand  francs  was  in  whole  or 
in  considerable  part  agreed  to,  or  was  4ade  by  said  Brockhaiis  in  con- 
sideration of  anything  done  or  to  be  doine  by  the  complainant ; and  on 
the  contrary  thereof  they  aver  upon  information  and  belief,  that  the  said 
Brockhaiis  did  not  know  until  informed  by  complainant’s  letters  that  there 
were  any  surviving  relatives  of  Mr.  Wheaton,  and  that  as  soon  as  he 
heard  this  fact,  and  it  was  suggested  to  him  that  it  was  proper  to  make 
them  some  honorary  payment  for  the  editions  he  had  published  abroad 
since  1848,  he  immediately  acquiesced  therein,  and  also  in  the  propriety 
of  making  similar  payment  for  the  editions  he  might  afterwards  publish; 
and  these  defendants  on  information  and  belief  say  that  as  matter  of  fact 
the  said  payment  of  six  thousand  francs  as  to  the  greater  part  thereof  was 
procured  to  be  made  by  the  mere  representation  to  said  Brockliaiis  of 
existing  facts  in  regard  to  the  representatives  of  Mr.  Wheaton’s,  and 
that  as  to  the  remainder  thereof  it  was  procured  to  be  made  either  by 
the  same  considerations  or  by  reason  of  promises  and  assurances  as  to 
furnishing  new  matter  of  the  complainant  and  the  time  and  manner  of 
furnishing  the  same,  which  promises  and  assurances  were  not  in  fact 
fulfilled  by  the  complainant;  and  from  facts  of  which  they  are  well 
informed,  they  believe  and  charge  that  the  complainant,  having  ascer- 
tained the  willingness  of  said  Brockhaiis  to  deal  liberally  with  the 
representatives  of  Mr.  Wheaton  in  respect  of  past  and  future  publica- 
tions in  Europe  of  editions  of  his  Elements  of  International  Law,  in- 
duced said  representatives  to  believe  that  no  payment  could  be  obtained 
from  said  Brockhaus  without  his,  the  complainant’s,  mediation  and  upon 
his  order,  and  induced  said  Brockhaus  to  believe  that  he,  the  complain- 
ant, was  acting  purely  in  the  interest  of  said  representatives,  and  for 
no  personal  advantage  of  his  own,  and  did  then,  knowing  the  needy 
condition  of  the  said  representatives,  take  advantage  thereof  to  attempt 
to  exact  from  them  the  agreement  hereinafter  next  mentioned. 

8.  And  these  defendants  believe,  as  informed  by  the  bill  of  com- 
plaint and  otherwise,  tliat  at  this  point  of  time,  when  the  said  Brockhaus 
was  ready  to  pay  said  six  thousand  francs,  and  the  said  representatives 
were  in  pressing  need  thereof,  the  complainant  did  announce  to  the  said 
11 
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representatives,  or  to  the  said  I arsons,  named  in  the  bill,  acting  in  their 
behalf,  that  he  would  undertaks  his  said  work  in  regard  to  the  new 
Brockhaiis  edition  only  on  the  cjondition  that  the  entire  copyright  of  said 
Wheaton’s  Elements,  and  also  all  honorary  title  thereto  in  Europe 
should  be  assigned  to  the  complainant;  but,  upon  information  and  belief, 
they  say  that  the  said  Wheatons  (representatives  of  said  Henry 
Wheaton)  or  the  said  Parsons  in  their  behalf,  promptly  refused  to  make 
or  assent  to  any  such  assignment,  but  did  (believing  as  aforesaid  that 
they,  the  said  Wheatons,  were  dependent  upon  the  good  will  of  the 
complainant  and  upon  his  influence  with  said  Brockhaiis  for  obtaining 
the  payment  of  which  they  were  in  such  need  as  aforesaid)  obtain  the 
friendly  offices  of  the  said  Parsons  to  make  such  arrangement  with  the 
complainant  as  should  bring  to  them  such  payment  without  their  making 
any  further  concession  than  the  apparent  facts  should  render  proper  or 
necessary. 

9.  The  defendant  Little  says  that  as  to  the  various  matters  which 
the  bill  alleges  were  well  known  to  the  said  Wheatons  and  himself,  as 
leading  the  complainant  to  the  resolution  to  adopt  the  said  course  of 
conduct  towards  the  said  Wheatons,  he  is  not  informed  of  any,  except 
that  diflerenccs  of  opinion  had  arisen  between  himself  and  the  said 
Wheatons  on  the  one  part,  and  the  complainant  on  the  other,  as  to  the 
propriety  of  the  very  conspicuous  use  of  the  complainant’s  name  on 
the  American  editions,  and  the  expediency  of  inserting  in  said  editions, 
without  abridgment,  the  very  prolix  memoir  of  Mr.  Wheaton,  and  the 
very  voluminous  statements  and  quotations,  made  in  the  notes,  to  which 
memoir  and  statements  and  quotations,  as  prepared  by  the  complainant, 
the  defendant  Little  and  the  Wheaton  representatives  attached  much 
less  value  in  comparison  with  the  text  than  the  said  complainant  did,  as 
they  added  greatly  to  the  cost  of  the  book,  and  did  not  appear  to  add 
materially  to  its  value  for  the  use  of  the  professional  reader  or  student; 
with  which  provoking  causes  of  the  complainant’s  adoption  of  the 
course  of  conduct  before  mentioned,  the  defendant  Little  believes  that 
he  should  mention  also  a difference  of  opinion  as  aforesaid,  in  regard  to 
some  trifling  money  charges,  which  the  said  complainant  had  been 
required  to  pay. 


10.  As  to  the  negotiations  before  md  itioned  between  the  said  Par- 
sons and  the  complainant,  and  their  resr.lt,  these  defendants  upon  infor- 
mation and  belief  admit  that  the  raemprandum  dated  June  14,  1863, 
and  recited  in  the  bill,  was  prepared  by 'said  Parsons,  and  that  the  said 
^liss  Wheaton  signed  her  own  name  thereto,  and  wrote  the  date,  June 
14,  1863,  thereon,  and  caused  the  same  to  be  delivered  to  the  complain- 
ant ; but  whether  she  signed  the  same  on  behalf  of  herself,  or  to  signify 
her  own  approval  thereof,  these  defendants  are  not  informed  save  by 
the  bill  of  complaint,  and  can  neither  admit  nor  deny  the  same,  and 
leave  the  complainant  to  prove  the  same  as  he  may  be  advised;  but  that 
said  memorandum  was  a final  and  concluded  agreement,  or  was  under- 
stood by  the  parties  respectively  to  contain  their  whole  agreement,  they 
now,  as  more  particularly  hereafter,  on  information  and  belief  deny. 

11.  And  these  defendants  upon  information  and  belief  furtlier  say, 
that  it  may  be  true  tliat  the  “ plan  devised  ” by  the  complainant  was 
believed  by  tlie  complainant  to  be  “ suflicient  in  view  of  the  situation 
of  the  parties,  and  the  nature  and  condition  of  the  subject-matter, 
to  practically  give  and  secure  ” to  him  the  “ complete  and  e.xclusive 
control  of  all  future  editions  of  “ Wheaton’s  Elements,”  and  that 
he  “assented  to  and  accepted  the  said  memorandum  upon  that  belief 
and  understanding;”  but  they  are  well  informed  and  believe  that 
no  such  understanding  of  the  intent  and  meaning  of  the  parties 
in  making  their  agreement  was  shared  by  the  said  Wheatons,  or 
either  of  them,  or  by  the  said  Parsons ; and  these  defendants  them- 
selves have  never  been  informed  and  do  not  now  believe  that  any  such 
understanding  existed  between  the  parties  to  said  transaction ; but  upon 
information  and  belief  they  say  that  at  the  time  of  said  transaction  the 
complainant  did  express,  among  other  matters,  the  purpose  and  intent 
on  his  part  following;  that  is  to  say,  that  whereas  the  complainant  had 
put  into  the  American  editions  of  1855  and  1863  of  “ Wheaton’s  Ele- 
ments ” much  matter  of  his  own  composition  in  the  shape  of  notes,  to 
which,  as  before  mentioned,  he,  the  complainant,  attached  very  great 
value,  he  intended  to  secure  to  himself  by  said  agreement  the  exclusive 
control  over  such  matter  of  his  own  composition  in  order  that,  on  the 
one  hand,  whatever  future  American  editions  of  Wheaton’s  Elements 
might  be  under  the  authority  of  the  Wheaton  representatives  prepared 


bv  any  other  editor  than  the  ci  mplainant  should  be  subject  to  the  sup- 
posed disadvantage  of  the  abf  snce  of  said  matter  of  the  complainant’s 
composition,  and  that,  on  the  other  hand,  the  complainant  might  be  free 
to  carry  out  an  intention,  which  he  declared  he  had  partly  formed,  of 
composing  an  original  work  on  International  Law,  in  which  the  before- 
mentioned  matter  of  his  own  composition  should  be  embodied:  where- 
fore, these  defendants  aver  that  if  said  agreement  was  by  the  complain- 
ant procured  to  be  made,  with  the  design  on  his  part  that  it  should  give 
him,  as  now  alleged  by  him  in  his  bill,  the  practical  control  over  all 
future  editions  of  “ Wheaton’s  Elements,”  then  said  agreement  was  by 
the  complainant  fraudulently  procured  to  be  made ; and  they  submit 
to  (he  Court  that  the  complainant  is  for  this  reason  not  entitled  to 
receive  any  relief  thereon  in  a Court  of  Equity, 


12.  And  these  defendants  upon  information  and  belief  deny  that  it 
was  ever  suggested  between  the  complainant  and  the  said  Wheatons  or 
either  of  them,  or  the  said  Parsons,  that  any  agreement  between  them 
had  or  should  have  or  was  intended  to  have  any  reference  to  any  mere 
citations  of  cases,  or  collections  of  authorities  or  references,  but  that 
it  was  distinctly  understood  that  it  did  and  should  cover  only  matter 
originally  composed  by  the  complainant. 

13.  And  these  defendants  upon  information  and  belief  say,  that 
apart  from  the  evidence  afforded  by  the  language  of  the  memorandum 
itself,  and  the  admissions  in  the  bill  of  complaint,  it  is  true,  as  matter 
of  fact,  that  the  said  memorandum  was  not  intended  to  be  a final  or 
complete  statement  of  the  agreement  between  the  parties,  but  that 
several  details  and  provisions  then  agreed  upon,  and  believed  by  both 
parlies  to  be  material,  were  omitted  therefrom,  and  reserved  by  both 
parties  for  insertion  in  the  formal  agreement,  which  upon  the  payment  of 
said  Brockhaiis  draft  should  be  made  between  the  parties,  as  provided 
in  said  memorandum;  among  which  details  or  provisions  was  this, 
that  no  use  by  publication  of  complainant’s  said  notes  should  be  made 
in  this  country  until  the  said  American  Edition  of  1863  should  have 
been  exhausted. 
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14.  And  tliese  defendants  upon  information  and  belief  say,  that 
the  said  Brockhaiis  draft  having  been  paid,  the  said  Wheatons  through 
said  Parsons  immediately  tendered  to  the  complainant  a written  instru- 
ment in  pursuance,  as  aforesaid,  of  their  said  agreement,  as  understood 
on  their  part,  which  instrument  was  objected  to  by  the  complainant  as 
being  not  in  accordance  with  their  said  agreement,  and  discussion  and 
negotiation  ensued,  running  through  several  months,  as  to  what  had  been 
really  agreed  upon  by  the  parties,  and  as  to  what  the  terms  of  the  said 
complete  agreement  should  be,  and  that  the  said  parties  failing  to  agree 
upon  the  said  subject,  the  said  complainant  did,  after  such  discussions 
and  negotiations,  finally  and  absolutely  relinquish  and  abandon  all  claim 
under  said  memorandum  and  agreement,  and  notify  to  the  said  Parsons 
and  the  said  Wheatons  his  intention  to  that  effect,  and  thereafterwards  and 
in  consequence  thereof  the  said  Wheatons,  finding  that  grave  objections 
were  made  in  public  quarters  to  certain  notes  written  by  the  complainant 
and  inserted  in  the  edition  of  1863,  then  just  published,  and  that  another 
edition  was  in  immediate  request,  applied  in  succession  to  various 
persons  believed  to  have  the  necessary  skill  and  learning  for  the  pur. 
pose  to  prepare  such  new  edition,  and  at  last  succeeded  in  inducing  the 
said  Dana,  mainly  upon  considerations  of  personal  friendship,  to 
undertake  the  preparation  of  the  same.  That  soon  thereafter  and 
early  in  the  year  1864,  said  Dana  commenced  his  labors  in  this  behalf, 
and  continued  the  same  with  great  diligence  down  to  the  time  or  about 
the  time  of  its  printing  and  publication,  and  that  said  edition  was  so 
prepared  under  an  agreement  made,  after  said  complainant  had  as 
aforesaid  relinquished  and  abandoned  all  claim  in  the  premises, 
and  in  the  early  part  of  1864,  between  said  Dana  and  said  Whea- 
ton’s representatives,  that  he  should  prepare  the  same,  and  that  they 
should  pay  to  him  a certain  sum  by  way  of  or  towards  compen- 
sation therefor ; and  this  defendant  Little  of  his  own  knowledge,  and 
these  other  defendants  upon  information  and  belief,  say,  that  he  the  said 
Little  at  the  time  of  said  agreement  with  said  Dana,  made  an  agreement, 
in  behalf  of  his  firm  of  Little,  Brown  & Co.,  with  the  said  Wheaton 
representatives,  to  print  and  publish  said  edition  when  so  prepared, 
and  to  pay  to  said  Wheaton  representatives  certain  copyright  money 
therefor,  and  that  upon  the  completion  and  publication  of  said  edition 
12 
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the  said  Little,  Brown  & Co. 


did,  in  fulfilment  of  the  said  agreement, 
pay  to  said  Wheaton  repres(mtatives  in  cash  and  notes  said  agreed 
copyright  money  j and  this  defendant  Little  of  his  own  knowledo-e 
s&ys  that  he,  and  upon  information  and  belief  says  that  the  said 
Wheatons  and  the  said  Dana,  did  not,  until  after  said  agreements  had 
een  made,  and  after  said  edition  had  long  been  in  course  of  preparation, 
and  was  nearly  ready  for  the  press,  ever  know  or  hear  of  any  intimation 
of  the  complainant  that  he  still  made  or  would  make  any  claim  whatever, 
un  er  the  transactions  before  referred  to  between  himself  and  the  said 
Wheatons  and  the  said  Parsons ; and  this  defendant  Little  therefore  says 
as  to  himself  of  his  own  knowledge,  and  as  to  said  Wheatons  and  said 
ana  upon  information  and  belief,  that  said  edition  of  1866  was  con- 
tracted for,  and  in  chief  part  prepared,  in  full  reliance  upon  the 
fact  that  said  Lawrence  had  relinquished  and  abandoned,  and  given 
notice  as  aforesaid  that  he  relinquished  and  abandoned,  all  claim  under 
paid  transactions,  to  interfere  in  any  way  with  any  use  of  anythim^  em- 
braced in  said  editions  of  1855  or  1863,  although  said  edition  was 
piepared  without,  in  fact,  any  use  made  of  the  complainant’s  said  notes, 
both  because  it  was  believed  as  aforesaid  that  said  notes  would  be  not 
a benefit  but  an  injury  to  the  forthcoming  edition,  and  because  the  said 
Wheatons  preferred  to  conduct  themselves  according  to  the  spirit  of  the 
agreement  which  they  understood  to  have  been  made,  notwithstanding 
tha  they  and  the  complainant  had  failed  to  come  to  an  agreement  as 
to  the  terms  thereof.  And  upon  information  and  belief  these  defend- 
ants sy  that  said  Lawrence  well  knew  that  such  agreements  had  been 
so  made,  and  that  said  edition  of  1866  was  so  preparing,  and  made  no 
objection  thereto  until  said  edition  was  nealy  ready  for  the  press  • and 
they  are  advised,  and  submit  to  the  Court,  that  he  cannot  now  be  heard 
m a Court  of  Equity  to  assert  any  claim  against  them  or  the  said 

Wheatons  or  the  said  Dana  on  account  of  said  edition  of  1866  based 
upon  any  agreement  or  attempted  agreement  between  himself  and  said 
Wheatons  and  said  Parsons  as  before  mentioned. 


15.  And  these  defendants  submit  to  the  Court  that  if  such  transac 
tions  as  aforesaid  amount  to  a concluded  agreement  which  would  be 
otherwise  binding  upon  the  said  Wheatons,  and  give  any  equitable  title 
whatever  to  the  complainant  (the  contrary  whereof  these  defendants 


will  maintain),  the  complainant  is  not  crj  titled  to  any  relief  thereupon  in 
a Court  of  Equih',  because,  as  before  stated  the  same  was  obtained  as 
these  defendants  are  informed  and  believe  by  unconscientious  means 
and  contrivances  of  the  complainant. 


16.  And  these  defendants  deny  that  the  complainant  is  the  true  or 
equitable  owner  of  any  matter  embraced  in  the  said  editions  of  1855 
and  1863,  and  undertaken  to  be  secured  by  copyright  thereof,  or  that  he 
is  entitled  to  receive,  or  that  the  representatives  or  successors  of  the 
said  Mrs.  Wheaton  are  bound  to  execute  or  deliver  to  him,  any  deed  of 
assignment  whatever  of  said  supposed  copyright  or  of  any  right  what- 
ever thereunder. 


17.  And  these  defendants  say  that  in  so  far  as  the  complainant 
claims  to  be  the  equitable  owner  of  the  said  copyrights  taken  out  in 
1855  and  1863  in  the  United  States  in  the  name  of  Mrs.  Wheaton]  for 
any  matter  contributed  to  said  editions  or  either  of  them  by  any  labors 
of  the  complainant,  and  seeks  relief  by  virtue  of  such  ownership,  they 
are  advised  and  will  maintain  that  he  is  not  entitled  to  such  relief,  be- 
cause the  exclusive  right  to  said  matter  was  not  duly  assigned  to  Mrs. 
Wheaton,  and  therefore  could  not  be  legally  copyrighted  to  her,  but 
such  copyright  and  each  of  them  as  to  such  matter  are  wholly  void. 

18.  And  this  defendant  Little  admits  that  he  had  knowledge  of  the 
transactions  and  agreements  or  attempted  agreements  hereinbefore  by 
these  defendants  on  information  and  belief  admitted  or  averred  to  have 
been  done  and  made,  and  of  the  said  relinquishment  and  abandonment 
thereof  by  the  complainant,  and  denies  that  he  ever  had  any  information 
of  any  such  pretended  claim  of  the  complainant,  as  is  set  up  in  his  bill, 
or  of  any  other  similar  claims,  until  after  the  publication  by  these 
defendants  of  the  edition  complained  of  in  the  bill  had  been  contracted 
for  as  aforesaid,  and  the  edition  was  in  press,  and  nearly  ready  for 
publication.  And  these  defendants,  Flagg,  Bartlett  and  Miles  each 
answering  for  himself  denies  that  ho  had  ever  any  knowledge  or 
information  whatever  of  any  of  the  before  mentioned  transactions 
or  agreements  between  the  complainant  and  the  said  Wheatons  and 
the  said  Parsons  or  either  of  them,  until  at  or  about  the  time  of  the 
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filing  of  the  bill  of  complaint,  a|id  long  after  said  publication  had  taken 
place.  I 

19.  And  these  defendants  admit  the  publication  by  them  of  the  said 
edition  of  Wheaton’s  Elements  of  1866,  with  notes  by  Richard  Henry 
Dana,  Junior,  defendant,  but  while  they  have  never  actually  compared 
the  said  edition  with  those  of  1855 'and  1863  aforesaid,  they  do,  on  all 
the  reliable  Information  they  have  received,  and  according  to  their 
belief,  deny  that  in  said  edition  any  unlawful  or  unjustifiable  or 
piratical  use  whatever  has  been  made  of  anything  contained  in  any 
previous  American  edition  of  the  same  work,  and  particularly  they 
deny  as  aforesaid  that  any  matter  composed  by  the  complainant,  or 
quoted  by  him  in  his  said  notes  to  previous  editions,  makes  any 
part  of  their  said  edition  of  1866,  and  upon  information  and  belief,  they 
further  deny  that  any  unlawful  use  has  been  therein  made  of  any  citations 
of  cases  or  collections  of  references  or  authorities  so  made  by  the 
complainant,  and  generally  they  deny  all  and  all  manner  of  infringe- 
ment or  piracy  with  wliich  they  are  charged  in  the  bill  of  complaint. 
And  they  further  say  that  the  general  scope  and  character  of  their 
said  edition  as  to  the  notes  is  essentially  distinct  and  diflferent  from 
the  scope  and  character  of  the  American  editions  of  1855  and  1863, 
prepared  by  the  complainant,  and  they  deny  that  their  said  eighth 
edition  was  intended  to  take  the  place  of  the  complainant’s  said  editions, 
except  that  as  being  a later,  and  intended  to  be  a better,  edition,  it  would 
in  the  ordinary  course  of  events  take  the  place  of  it,  and  they  cer- 
tainly believe  that  their  said  eighth  edition  was  of  a character  to  su- 
persede said  editions  prepared  by  the  complainant,  and  upon  infor- 
mation and  belief  they  aver  that  the  editor,  the  said  Dana,  was  partic- 
ularly requested  by  said  Miss  Wheaton  to  omit  from  the  book  all  that 
was  distinctive  or  characteristic  of  said  complainant’s  American  editions 
in  the  belief  that  the  more  thoroughly  tiiis  should  be  done  the  more 
effectually  the  new  edition  could  be  made  what  it  was  desired  as  afore- 
said that  it  should  be  made,  and  this  request  they  have  every  reason  to 
believe  and  do  believe  the  said  Dana  strictly  fulfilled. 

20.  And  these  defendants  deny  all  fraud,  conspiracy  and  conceal- 
ment charged  in  regard  to  the  preparation  and  publication  of  their  said 
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edition,  and  say  tliat  in  consenting  to  such  preparation  and  in  said  pub- 
lication they  and  each  of  them  acted  in  (tho  belief  that  they  had  full  and 
perfect  right  in  law  and  equity  so  to  do  j which  belief,  upon  subsequent 
investigation  and  information,  and  upon  reading  the  complainant’s  bill, 
they  still  more  strongly  entertain ; and  this  defendant  Flagg,  admitting 
that  in  or  about  tlie  mouth  of  September  1865,  he  informed  the  com- 
plainant, in  answer  to  a question  by  him,  that  quite  a number  of 
copies  ol  the  edition  called  in  the  bill  “ Lawrence’s  Wheaton  ” 
remained  unsold,  and  that  it  sold  only  tolerably,  says  that  such 
statement  was  true,  but  he  denies  that  he  in  any  way  contrived  any  conceal- 
ment from  the  complainant,  then  or  at  any  other  time,  of  any  intentions  or* 
doings  of  himself  or  of  his  partners  in  the  premises,  but  on  the  con- 
trary thereof  says  that  he  believes,  and  these  other  defendants  say  that 
they  believe,  that  at  the  time  of  said  interview  the  complainant  did 
know  or  had  abundant  reason  to  believe  that  said  eighth  edition  of 
Wheaton’s  Elements  was  then  in  course  of  preparation. 


21.  And  these  defendants,  and  particularly  the  said  Little,  deny  that 
they  ever  at  any  time  made  any  threats  to  any  publisher  or  did  any  acts 
to  put  an  end  to  or  frustrate  any  negotiations  of  the  complainant  with 
any  publisher  for  the  publication  of  a new  edition  of  “Wheaton’s  Ele- 
ments,” although  they  have  always  maintained,  and  now  maintain,  that 
the  complainant  has  no  right  at  law  or  in  equity  to  publish  or  cause  to 
be  published  any  new  edition  of  Wheaton’s  Elements,  or  in  any  way  use 
by  publication  any  part  of  the  text  of  said  book  in  the  United  States. 


J 


Without  this,  that  there  is  any  other  matter,  cause,  or  thing  in  the  \ ^ 
said  complainant’s  said  bill  of  complaint  contained  material  or  neces--^  ^ 


sary  for  these  defendants  to  make  answer  unto,  and  not  herein  and 
hereby  well  and  sufficiently  answered,  confessed,  traversed  and  avoided  J j ^ 
or  denied,  is  true  to  the  knowledge  or  belief  of  these  defendants;  all 
which  matters  and  things  these  defendants  are  ready  and  willing  to  4 
aver,  maintain,  and  prove  as  this  Honorable  Court  shall  direct;  and 
humbly  pray  to  be  hence  dismissed,  with  their  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 
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MASSACHUSETTS  DISTRICT.  MAY  TERM,  1869. 


CLIFFORD  AND  LOWELL,  JJ. 


WILLIAM  R.  LAWRENCE,  ix  Equity,  v.  RICHARD  II.  DANA, 

Jr.,  CHARLES  C.  LITTLE,  AUGUSTUS  FLAGG,  JOHN  BART- 
LETT, HENRY  T.  :MILES  and  MARTHA  B.  WHEATON. 

Clifford,  J. 

Complainant  alleges  in  substance  and  effect  that  Catharine  Wlieaton, 
deceased,  wido\Y  of  the  late  Henry  Wheaton,  in  the  year  1853,  then  in 
full  life,  requested  him  to  prepare  a new  edition  of  Wheaton’s  Elements 
of  International  Law,  and  that  he,  in  pursuance  of  that  request,  prepared 
such  notes  for  that  purpose  as  seemed  to  him  fit,  and  also  an  appendix 
and  introductory  remarks,  with  a full  and  careful  memoir  of  the  life  of 
the  deceased  author;  that,  so  far  as  the  edition  contained  matters  not 
previously  published  in  this  country,  it  was  duly  copyrighted  by  the  said 
Catharine  as  proprietor  thereof ; that  the  same  was  subsequently  pub- 
lished by  the  firm  of  Little,  Brown  & Company,  and  that  all  the  profits 
arising  out  of  the  contract  with  the  publishers  were  enjoyed  by  the 
said  Catharine  as  the  complainant  intended  they  should  be  when  he  under- 
took to  prepare  the  edition ; that  he  afterwards,  in  pursuance  of  a 
similar  request  from  the  same  source,  prepared  other  annotations  of  the 
same  work,  which  were  also  cop}  righted  by  the  same  person,  and  that 
they  were  published  in  18G3  by  the  same  publishers;  that  he  is  advised 
and  believes  that  the  transactions  as  recited,  in  respect  to  those  two 
editions,  operated  to  convey  to  the  said  Catharine  no  other  beneficial 
interest  in  the  said  annotations  and  additions  to  the  work  than  the  right 
to  use  the  same  in  those  editions;  that  in  fact  it  was  always  understood 
and  agreed  by  and  between  them  that  the  beneficial  interest  in  the  same 
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Lawrence  in  v,  Dana  et  al. 


except  as  aforesaid,  belonged)  to  the  complainant,  and  that  the 
copyrights  were  taken  out  and  held  in  trust  by  the  said  Catharine 
in  accordance  with  that  understanding  and  agreement.  Prior  to 
that  period,  the  author,  as  the  complainant  alleges,  had  caused  four 
several  editions  of  the  work  to  be  published,  two  at  Philadelphia, 
one  at  London,  and  one  in  1848  at  Leipzig,  in  two  volumes,  by 
P.  A.  Brockhaiis,  in  the  French  language  ; that  in  the  edition 
of  1848  the  author  inserted  and  published,  both  in  the  text  and  notes, 
many  new  matters  never  before  published  by  him  in  the  English  lan- 
guage; that  the  author  died  in  1848;  that  the  French  edition  was  re- 
printed by  the  said  Brockhaiis  in  1853  and  that  the  complainant  in  1860 
ascertained  that  the  said  Brockhaiis  had  published  another  edition  of 
the  work  in  French,  without  the  knowledge  or  consent  of  the  representa- 
tives of  the  author,  and  tliat  he  contemplated  publishing  further  editions 
of  the  same  without  paying  anything  to  those  representatives  for  copy- 
right ; that  in  view  of  these  circumstances,  and  at  the  request  of  the 
said  Catharine,  he  commenced  negotiations  with  the  said  Brockhaiis 
upon  the  subject ; and  ho  alleges  that  the  result  was,  that  the  parties 
came  to  an  agreement  that  the  complainant  should  revise  and  translate 
his  annotations  and  adapt  the  same  for  a work  to  be  sold  in  Europe, 
making  such  additions  thereto  as  should  render  the  work  as  complete 
as  possible  down  to  the  time  of  publication ; that  the  representatives 
of  the  deceased  author  should  give  up  all  claim  on  the  said  Brockhaiis 
in  respect  to  the  editions  published  and  to  be  published ; and  that  in  con- 
sideration thereof  the  said  Brockhaiis  agreed  to  pay  to  the  said 
Catharine,  if  the  complainant  so  directed,  the  sum  of  six  thousand 
francs,  together  with  the  sum  of  four  hundred  and  fifty  dollars, 
to  be  paid  to  the  complainant  to  defray  in  part  the  expenses  to 
be  incurred  in  preparing  the  translations;  that  the  complainant, 
before  the  agreement  was  completed,  stated  to  the  said  Catharine 
or  her  agent,  Martha  B.  Wheaton,  that  he  would  do  no  more  work 
on  any  book  over  which  he  did  not  possess  exclusive  control;  that 
he  would  only  undertake  the  work  required  of  him  in  the  proposed 
arrangement  on  the  condition  that  the  entire  copyright  should  be 
assigned  to  him  ; that  the  said  Catharine,  manifesting  a great  desire  to 
retain  the  legal  title  to  the  copyrights  of  the  book,  requested  him  to 
confer  with  Professor  Parsons  in  her  behalf,  in  order  that  some  ar. 
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rangement  might  be  made  which  shdjuld  substantially  secure  to  the 
complainant  what  he  desired,  and  be  at  the  same  time  acceptable  to  the 
said  Catharine;  and  the  complainant  alleges  that  he  assented  to  that 
proposition,  that  he  had  one  or  more  interviews  with  Mr.  Parsons,  and 
made  an  agreement  with  him  as  to  the  title  to  the  copyrights  and  other 
matters,  as  expressed  in  the  memorandum  set  forth  in  the  bill  of  com- 
plaint, as  follows : 

‘•MEMORANDUM. 

Mr.  Lawrence  will  write  to  Mr.  Brockhaiis  in  terms  to  bring  to  Mrs. 
Wheaton  the  right  to  draw  on  Mr.  Brockhaiis  at  once  for  6000  francs, 
lie  will  also  endeavor  to  get  from  ^Ir.  Brockhaiis  as  much  as  he  can 
towards  the  actual  expense  of  having  the  translation  into  French  made 
here,  and  so  much  of  that  expense  as  he  fails  to  get  from  Brockhaiis 
Airs.  Wheaton  will  pay  from  the  proceeds  of  the  draft  on  Brockhaiis. 
Mrs.  Wheaton  will,  on  the  payment  of  her  draft  on  Brockhaiis,  agree 
formally  to  make  no  use  of  Mr.  Lawrence’s  notes  in  a new  edition  with- 
out his  written  consent,  and  Mrs.  Wheaton  will  give  to  Air.  Lawrence 
the  right  to  make  any  use  he  wishes  to  of  his  own  notes  ” ; that 
the  said  Parsons,  for  the  purpose  of  being  more  certain  that  the  memo- 
randum would  be  approved  by  the  said  Catharine,  wrote  on  the  same 
sheet  of  paper  to  the  respondent,  Alartha  B.  Wheaton,  that  he  and  the  com- 
plainant had  come  to  a perfectly  amicable  result,  as  expressed  generally 
in  the  memorandum,  and  suggested  to  her  that  she  should  make  a copy 
of  the  same  for  herself,  if  the  result  was  satisfactory ; and  the  com- 
plainant also  alleges  that  the  said  Alartha  afterwards,  in  behalf  of  her 
mother  and  herself,  and  to  signify  their  approval  of  the  result,  signed 
the  said  memorandum,  and  wrote  the  date,  “ June  14,  1 863,”  thereon, 
and  caused  the  same  to  be  delivered  to  the  complainant.  Additions  were 
subsequently  made  to  the  agreement,  and  the  terms  of  it  were  in  some 
respects  varied,  as  appears  by  the  correspondence  between  the  parties ; 
but  the  complainant  alleges  that  he  is  advised  and  believes  that  the 
amendments  to  the  same  do  not  vary  any  such  parts  of  the  same  as 
relate  to  the  copyrights  in  this  country ; and  he  also  alleges  that  the 
consideration  of  the  agreement  of  the  said  Brockhaiis  to  pay  said  amount 
to  the  said  Catharine  was  the  promise  of  the  complainant  to  furnish  new 
and  additional  notes  for  the  future  editions  of  the  work,  as  was  well 
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known  and  understood  by  the  p 
to  said  Brockhaiis,  as  agreed ; that  the  letter  was  approved  by  the  other 
parties,  and  was  by  the  s lid  j^Iartha  and  Catharine  sent  to  the  said  Brock- 
hails,  and  that  the  said  Catharine,  on  the  seventeenth  of  June,  1863,  drew 
a bill  of  exchange  on  him  for  the  amount  specified  in  the  memorandum ; 
and  that  the  same,  in  consequence  of  said  letter  and  of  the  promises  and 
undertakings  of  the  complainant,  was  duly  honored  and  paid. 

Theory  of  the  complainant  is,  and  he  accordingly  alleges,  that  there 
was  not,  on  the  first  day  of  January,  1865,  any  valid  subsisting  copy- 
riglits  of  the  editions  published  respectively  in  1836  and  1846;  that  the 
copyrights  of  the  editions  published  in  1855  and  1863  secured  the 
exclusive  right  to  the  same  only  so  far  as  those  editions  differed  from 
the  aforesaid  antecedent  editions;  that  it  was  a part  of  the  agree- 
ment made  through  the  agency  of  the  said  Parsons,  that  the  said  Catha- 
rine should  execute  aud  deliver  to  the  complainant  a formal  instrument, 
securing  to  him  all  his  rights  in  the  premises,  of  such  a nature  as  to 
admit  of  being  recorded,  as  required  by  the  acts  of  Congress  relating  to 
copyrights ; and  he  avers  that  the  other  respondents  had  full  notice  and 
knowledge  of  the  agreement,  and  that  he,  in  a Court  of  Equity,  by  vir- 
tue of  that  agreement,  is  taken  and  deemed  to  be  the  owner  and  pro- 
prietor of  the  last  mentioned  copyrights,  in  and  as  to  all  matters 
contributed  by  him  as  aforesaid  ; and  that,  by  reason  thereof,  the  respond- 
ents are  bound  not  to  make  any  use  of  any  such  matters  so  contributed 
by  him  to  either  of  the  said  editions  of  the  said  work.  Based  upon 
these  and  other  allegations,  as  more  fully  set  forth  in  the  record,  the 
claim  of  tlie  complainant  is,  that  he  is  in  equity  the  exclusive  owner  and 
proprietor  of  the  copyrights  for  all  the  matters  wliich  he  contributed  to 
those  two  editions ; and  he  charges  that  tlie  said  firm  of  Little,  Brown 
& Company  procui’ed  and  induced  the  said  Martha,  in  her  own  behalf 
and  that  of  her  mother,  to  consent  and  agree  that  the  said  publishing 
firm  of  Little,  Brown  & Company  sliould  publish  an  edition  of  that  work, 
and  procure  the  same  to  be  edited  and  notes  to  be  prepared  for  the 
same  by  some  person  other  than  the  complainant ; that  thereupon  the 
said  firm  procured  and  employed  Richard  II.  Dana,  Jr.,  one  of  the 
respondents,  to  edit  the  proposed  edition,  and  to  prepare  the  notes  as 
aforesaid ; and  the  complainant  further  shows,  that  the  respondents,  with- 
out his  consent,  have  caused  the  proposed  edition  to  be  printed,  published 
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and  publicly  sold.  Reference  is  also  m^de  to  certain  alleged  pretences 
set  up  by  the  respondents ; and  the  complainant  prays  for  an  account  and 
for  an  injunction,  and  that  the  respondents  may  be  decreed  to  surrender 
and  deliver  up  all  copies  of  the  book  on  hand,  and  to  make  and  deliver 
to  the  complainant  a good  and  sufficient  deed  of  the  copyrights  of  1855 
and  1863,  in  accordance  with  his  equitable  title. 

Questions  of  intrinsic  importance  and  of  great  difficulty  are  presented 
for  decision  in  respect  to  the  title  of  the  complainant,  and  as  they  are 
in  their  nature  preliminary,  they  will  be  first  considered.  Briefly  stated, 
his  claim  of  title,  considered  broadly,  is  to  the  additions  to  and  emenda- 
tions of  the  text  of  the  two  editions  as  published  under  his  supervision, 
to  the  memoir  of  the  author  as  contained  in  those  editions,  to  the  annota- 
tions prepared  by  him  and  published  in  those  editions,  and  to  the 
arrangement  of  the  same,  and  the  mode  in  which  they  are  therein  com- 
bined and  connected  with  the  text,  and  to  the  indices  as  published  in 
those  editions.  lie  rests  his  claim  upon  the  following  grounds,  as  sub- 
stantially stated  in  the  bill  of  complaint:  First,  upon  a contract  or 
agreement  between  Catharine  Wheaton  and  himself,  that  she  should 
make  no  use  of  his  notes  aforesaid  in  any  new  edition  of  the  work  with, 
out  his  wi'itten  consent;  and  that  she  would  convey  to  him,  by  a formal 
instrument,  the  right  to  make  any  use  he  might  see  fit  to  make  of  his 
own  notes.  Secondly,  upon  the  ground  that  in  the  consideration  of  a 
Court  of  Equity,  he  is  taken  and  deemed  to  be  the  owner  and  pro- 
prietor of  the  copyrights  in  and  as  to  all  the  matters  contributed  by  him 
and  published  in  those  two  editions.  Evidently,  both  claims,  as  pre- 
sented, have  respect  to  the  agreement  as  expressed  in  the  memorandum 
of  June  14,  1863,  and  the  subsequent  correspondence  upon  that  subject, 
as  the  first  is  founded  in  covenant  or  contract,  and  the  second  in  an 
equitable  title  to  the  copyright,  as  derived  from  the  original  arrange- 
ment and  by  virtue  of  the  agreement  expressed  in  that  written  paper. 
Confirmation  of  that  proposition  is  not  needed,  as  the  language  em- 
ployed in  the  stating  part  of  the  bill  of  complaint  is  too  plain  for 
controversy;  but  if  it  were  not  so,  every  vestige  of  ambiguity  is  removed 
bv  the  principal  prayers  of  the  bill  of  complaint,  which  are  for  an 
injunction,  and  for  an  account,  and  for  a good  and  sufficient  deed  con- 
veying the  legal  title  to  the  copyrights. 
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The  respondents  contend  thit  the  complainant  is  not  entitled  to  any 
relief  for  several  reasons. 

1.  Because  the  memorandum,  as  they  contend,  is  not  a perfected 
contract,  but  merely  a note  or  memorandum  of  the  stipulations  of  a 
proposed  agreement,  as  to  the  true  understanding  and  definite  terms  of 
which  the  parties  never  actually  agreed,  and  on  which  their  minds  never 
in  fact  met. 

2.  Because,  the  parties  having  failed  to  agree  as  to  the  true  under- 
standing of  the  memorandum  and  the  terms  of  the  formal  agreement 
which  it  contemplated,  the  complainant  relinquished  and  abandoned  the 
whole  subject-matter  of  the  instrument,  and  so  notified  the  respondents. 

3.  They  also  contend  that  the  agreement  cannot  be  enforced,  because 
the  same  was  procured  by  fraudulent  misrepresentations  and  conceal- 
ments of  the  complainant. 

4.  That  the  agreement  cannot  be  enforced,  because  the  memoran- 
dum is  without  consideration. 

5.  Because  the  basis  of  the  memorandum  and  the  negotiations  which 
led  to  it  were  the  supposed  legal  copyrights  held  by  the  said  Catharine ; 
and  they  insist  that  those  copyrights  are  void,  and  consequently  that 
the  agreement  is  inoperative,  inasmuch  as  the  parties  entered  into  the 
same  through  mutual  mistake. 

6.  Because  the  memorandum  containing  the  agreement  does  not 
transfer  nor  assign  any  copyright  to  the  complainant,  or  provide  for 
or  contemplate  any  such  transfer  or  assignment. 

I.  Search  is  made  in  vain  for  any  support  to  the  first  proposition  of 
the  defence,  as  applied  to  the  terms  or  execution  of  the  memorandum. 

Interviews  took  place  between  the  complainant  and  Professor  Par- 
sons, and  they  conferred  together  upon  the  subject-matter  embraced  in 
that  memorandum,  as  suggested  by  the  said  Catharine;  and  the  proofs 
show  that  they  came  to  a perfectly  amicable  result,  that  the  memoran- 
dum was  drawn  by  the  latter  and  delivered  to  the  complainant,  to  be 
transmitted  to  the  said  Martha  B.  for  her  examination,  and  that  she 
afterwards,  on  behalf  of  her  mother  and  herself,  and  to  signify  their 
approval,  signed  the  memorandum  and  wrote  the  date  thereon,  and 
caused  the  same  to  be  delivered  to  the  complainant.  Expressed  in 
intelligible  terms  as  the  memorandum  is,  the  construction  and  effect  of 
the  language  are  questions  of  law  which  cannot  be  controlled  or  influ- 
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enccd  by  the  'opinion  of  any  witness,  ^ot  even  by  that  of  the  person 
employed  to  prepare  the  draft  for  the  consideration  of  the  parties.  lie 
may  not  at  the  time  have  regarded  it  as  a contract,  but  they’  wei’e  at 
liberty’  to  adopt  it  as  such;  and  if  they  did  so,  and  it  was  duly  and 
understandingly  executed  as  such,  their  rights  under  it  must  be  ascer- 
tained from  the  language  employ’ed,  as  applied,  in  view  of  the  surround- 
ing circumstances,  to  the  subject-matter  of  the  negotiation. 

They  subsequently  differed,  as  the  correspondence  shows,  as  to  the 
proper  terms  of  the  formal  agreement  for  which  tlie  memorandum  pro- 
vides; but  it  was  not  denied,  throughout  that  period,  that  the  said  Catha- 
rine had  agreed  “ to  make  no  use  of  Mr.  Lawrence’s  notes  in  a new 
edition  without  Ids  written  consent,”  nor  that  she  had  also  agreed  to 
give  him  “ the  riglit  to  make  any  use  he  wishes  to  of  his  own  notes.” 
Attempt  was  made,  it  is  true,  to  ingraft  the  qualification  into  the  latter 
branch  of  the  stipulation,  that  the  complainant  should  not  publish  in 
the  United  States  a new  edition  of  the  notes  and  other  matter  of  his 
own  composition,  “ which  he  had  added  to  the  said  two  editions  of  said 
book,  until  the  last  edition  is  sold  ”;  but  it  is  clear  to  a demonstration 
that  the  agreement,  as  expressed  in  the  memorandum,  contains  no  such 
qualification.  Properly  considered,  it  is  equally  clear  also  that  there  is 
nothing  in  the  correspondence  to  sustain  the  theory  of  the  respondents 
as  presented  in  their  first  proposition.  '•  On  reflection,”  said  the  com- 
plainant in  his  letter  to  Mr.  Parsons,  dated  June  14,  1863,  “the  sugges- 
tion you  made  yesterday  offers  many  advantages  over  my  proposed 
plan  ...  as  it  settles  at  once  and  forever  all  questions  in  regard  to 
the  book.”  Influenced  by  those  considerations,  as  he  represents,  he  wrote 
a second  letter  of  that  date  as  a substitute,  if  preferred  by  the  other 
party,  for  the  one  previously  prepared  to  be  forwarded  to  !Mr.  Brock- 
haiis,  and  submitted  it  to  the  approval  of  Mr.  Parsons,  as  the  fi  ieud  of 
the  said  Catharine;  but  he  expressly  stated  therein,  that  in  sending  it 
he  did  not  wish  to  recede  from  the  former  arrangement.  On  the  con- 
trary, he  stated  in  the  enclosed  letter  that,  having  made  an  arrangement 
Avith  the  said  Catharine,  which  gave  him  the  entire  control  over  his 
notes  as  published  in  English,  and  any  claim  she  might  have  to  tho 
editions  published  by  his  correspondent,  ho  had  advised  her  to  tho 
effect  that  she  might  draw  for  the  whole  six  thousand  francs,  lie  pro- 
posed in  that  letter  to  Mr.  Parsons,  that  the  said  Catharine  might  retain 
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the  copyright  to  the  text,  and  to^relinquish  all  claim  for  the  expenses  of 
the  stipulated  translation  ; but  he  did  not  propose  to  vary  the  agreement, 
as  expressed  in  the  memorandum,  as  to  his  own  notes,  and  he  also 
made  claim  to  the  right,  if  any,  that  the  said  Catharine  had  to  the  text 
and  notes  of  the  foreign  editions. 

Full  consultation  took  place  between  Mr.  Parsons  and  the  said  Martha, 
as  the  agent  of  the  said  Catharine;  and  Mr.  Parsons,  under  date  of  June 
16,  1863,  wrote  to  the  complainant  that:  “1.  Mrs.  Wheaton  will  send 
your  last  letter  to  Mr.  Brockhaiis,  and  returns  you  your  former  letter. 
2.  Mrs.  Wheaton  will  draw  at  once  on  Mr.  Brockhaiis,  at  twenty  days, 
for  6,000  francs.  3.  When  Mrs.  Wheaton  learns  that  the  bill  is  paid, 
she  will  execute  instruments  satisfactory  to  you,  which  shall  in  the  first 
place  bind  her  not  to  use  your  notes  without  your  written  consent,  and 
in  the  next  place  give  you  all  her  claims  and  interests  in  respect  to  the 
whole  book,  text  and  notes,  for  continental  Europe  in  future.”  Inad- 
vertently, Mr.  Parsons  omitted  to  re  state  the  second  clause  of  the 
agreement  as  expressed  in  the  memorandum,  that  Mrs.  Wheaton  would 
give  to  the  complainant  the  right  to  make  any  use  he  wished  of  his  own 
notes;  but,  his  attention  having  been  called  to  the  omission  by  the  com- 
plainant on  the  following  day,  he  replied,  on  the  nineteenth  of  tlie  same 
month,  that  the  complainant  was  certainly  right  in  his  construction  of 
their  arrangement,  that  the  complainant  under  it  could  make  any  use  he 
saw  fit  of  the  matter  which  he  liad  contributed.  Appended  to  that  let- 
ter is  a note  in  the  nature  of  a postscript,  dated  four  days  later,  in  which 
the  writer  suggests  that  Mrs.  Wheaton  was  bound  by  her  contract  with 
Little,  Brown  and  Company,  as  the  publishers  of  the  then  current 
edition  of  the  work,  and  that  she  could  not  convey  to  him  anything 
covered  by  her  copyright  in  any  way  detrimental  to  that  edition;  but  he 
proposed  no  alterations  of  the  agreement,  and  confirmed  the  same  by  his 
two  letters,  and  none  was  made  or  proposed  by  the  parties.  Prior  to 
the  thirty-first  of  August,  1863,  the  complainant  received  intelligence 
that  the  bill  of  exchange  drawn  by  the  said  Catharine  had  been  duly 
honored,  and  on  that  day  he  wrote  to  Mr.  Parsons,  requesting  him 
to  cause  the  agreement  of  June  14,  1863,  to  be  carried  into  effect. 
Delay  ensued  before  any  response  was  received  to  that  request ; but  when 
it  came,  October  17,  1863,  it  brought  with  it  a draft  for  the  formal  agree- 
ment, as  stipulated  in  the  memorandum.  As  originally  prepared,  the 
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draft  contained  tliree  several  stipulatWiS.  First,  that  the  said  Catha- 
rine should  retain  unimpaired  the  full  lc!;al  exclusive  eopyright  in  the 
text  of  the  book.  Second,  that  she  should  in  all  ways  respect  the  rights 
of  the  complainant  to  all  the  notes  and  other  matter  of  his  own  compo- 
sition, which  he  had  added  to  the  book,  in  the  same  manner  and  to  the 
same  extent  as  if  he  had  a full  legal  copyright  of  the  same.  Third,  that 
she  thereby  transferred  and  assigned  to  him  thereafter  the  whole  title, 
text  and  notes,  to  the  editions  published  in  continental  Europe. 

Besides  these  several  stipulations,  there  was  interlined  in  pencil  at  the 
close  of  the  second  stipulation  the  words  following,  to  wit:  “But  the 
said  W.  B.  Lawrence  shall  not  publish  a new  edition  thereof  until  the 
last  edition  is  sold.”  Beyond  doubt  the  draft  was  prepared  without  the 
words  in  pencil,  and  the  explanations  of  Mr.  Parsons  upon  the  subject 
arc,  that  he  probably  exhil)ited  the  paper  after  it  was  drafted  to  the 
said  Martha  B.,  or  to  the  respondent.  Charles  C.  Little,  and  that  he  made 
the  interpolation  at  their  suggestion.  Dissatisfied  with  the  draft  as  pre- 
pared, the  complainant  returned  it  to  Mr.  Parsons.  Ilis  objections  were 
twofold,  as  expressed  in  the  letter  returning  the  paper.  First,  because 
it  made  no  reference  to  the  “ Hisloire  du  Droit  dcs  Gens  ” ; but,  chiefly,  on 
account  of  the  stipulation  that  he  should  not  publish  a new  edition  until 
the  last  edition  was  sold,  which  he  declared  to  be  wholly  inadmissible, 
as  it  would  lead  to  new  embarrassments.  Alterations  were  subsequently 
made  in  the  form  of  the  draft,  obviating  the  first  objection,  and  limiting 
the  restriction  constituting  the  second  and  principal  one,  so  that  the  com- 
plainant might  publish  a new  edition  before  the  last  was  sold  anywhere 
except  in  the  United  States ; but  he  declined  to  adopt  it,  insisting  that  the 
agreement  as  expressed  in  the  memorandum  contained  no  such  stipulation. 
Determined  not  to  involve  himself  in  new  complications,  the  complainant 
returned  the  last  draft  as  amended  to  Mr.  Parsons,  stating  to  him,  at 
the  same  time,  that  he  had  concluded,  on  reflection,  to  decline  accepting 
any  paper  from  Mrs.  Wheaton.  He  had  previously  given  him  to  under- 
stand that  no  such  arrangement  could  be  accepted,  and  more  than  inti- 
mated that  if  Mrs.  Wheaton  did  not  accede  to  his  views  in  that  behalf, 
matters  must  rest  as  they  were  in  the  original  agreement.  Contention, 
however,  arose  by  some  means  between  the  parties  in  respect  to  what 
was  quite  unimportant,  and  what  was  not  probably  thought  of  by  them 
or  by  Mr.  Parsons  when  the  memorandum  was  framed  and  executed. 
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Stipulations  for  the  protection  of  the  contract  with  tlie  publishers  of  the 
prior  editions  were  unnecessary,  as  their  remaining  interests,  if  any,  were 
vested,  and,  being  antecedent  to  tlie  negotiations  between  these  parties, 
could  not  be  impaired  by  the  agreement  contained  in  the  memorandum, 
for  the  reason,  as  clearly  stated  by  the  complainant,  that  Mrs.  Wheaton 
could  not  convey  what  slie  did  not  own. 

Viewed  in  any  light,  the  correspondence  shows  nothing  more  than 
that  the  parties  disagreed  as  to  the  extent  of  the  obligation  imposed  by 
the  memorandum,  which  is  a question  of  construction ; but  it  was  never 
even  suggested  that  it  did  not  contain  a complete  valid  agreement. 
Conclusive  proof  that  neither  Mr.  Parsons  nor  Mrs.  Wheaton  enter- 
tained any  such  views  during  that  period  is  found  in  the  drafts  for  the 
formal  instrument  as  prei)ared  by  the  former,  executed  by  the  latter, 
and  forwarded  to  the  complainant  for  his  acceptance.  Both  were 
prepared  and  signed,  as  therein  recited,  “ i?i  cxccnlxon  of  an  agreement 
heretofore  made  hj  and  betuxeen  ” Mrs.  Wheaton  and  tlie  complainant,  which 
is  plenary  evidence  that  up  to  tliat  time  the  agreement  expressed  in  the 
inemoranduui  as  to  the  notes  was  regarded  as  complete  and  obligatory. 

II.  Abandonment  is  the  next  defence  to  bo  considered ; but  the 
proposition  must  be  examined  in  view  of  the  conclusion  announced,  that 
the  stipulations  contained  in  the  memorandum,  as  to  the  notes  contributed 
by  tne  complainant,  are  a perfected  agreement,  and  not  a mere  proposal, 
as  suggested  by  the  respondents.  Mere  proposals  may  in  general  be 
withdrawn  at  any  time  before  they  are  accepted  by  the  party  to  whom 
they  are  made;  and  ordinary  contracts,  executory  on  both  sides,  may  in 
certain  cases  be  regarded  as  forfeited,  as  where  the  reciprocal  stipula- 
tions are  dependent,  and  where  a party  seeking  to  enforce  performance 
has  himself  omitted  to  do  something  which  he  was  required  to  perforin 
as  a condition  precedent  to  his  right  of  action.  Cases  may  arise  also 
where  a party  is  estopped  to  set  up  a particular  contract,  as  where  he 
has  subsequently  agreed  in  due  form  of  law  and  for  a valuable  con- 
sideration to  relinquish  its  benefits  or  not,  to  enforce  its  provisions,  or 
where  he  has,  by  his  representations  and  conduct,  designedly  caused  the 
other  party  to  believe  that  the  contract  had  been  discharged  or  that  it 
would  not  be  enforced,  and  has  intentionally  induced  that  party  to  act 
on  that  belief,  to  his  pecuniary  prejudice;  if  the  belief  so  induced  is  un- 
founded, the  party  in  fault  in  such  a case  is  estopped  to  allege  or  prove  the 
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falsity  of  his  representations  as  evidenoed  liy  his  words  and  conduct. 
Pickard  v.  Sears,  G Ad.  and  Ell.,  474;  Freeman  v.  Cooke,  2 Exch., 
654;  Van  Rensselaer  r.  Kearney,  11  llow.,  326;  Hawes  r.  Marchant, 
1 Curt.,  144;  Moore  r.  Crofton,  3 Jones  A La  T.,  446. 

Argument  to  show  that  the  case  is  not  one  of  forfeiture  is  unnecessary^ 
as  the  proposition  finds  no  support  whatever  in  the  evidence.  Contracts 
executed  on  one  side  and  unperformed  on  the  other  stand  upon  a very 
different  principle  from  those  where  nothing  has  been  done  by  either, 
so  far  as  respects  the  party  who  has  fulfilled  his  obligation  and 
paid  the  stipulated  consideration.  Rights  and  obligations  secured 
or  imposed  under  such  circumstances  have  become  vested  and 
absolute;  and  if  the  delinquent  party  seeks  to  avoid  the  obligation  im- 
posed on  him,  he  must  allege  and  prove  a new  contract,  for  a valuable 
consideration,  amounting  to  a valid  release,  or  that  the  other  party  is 
estopped  to  enforce  the  obligation  by  virtue  of  some  operative  binding 
agreement  to  relinquish  the  benefits  from  the  same,  or  not  to  enforce  the 
stipulation ; or  he  must  allege  and  prove  that  he  has  been  deceived  and 
designedly  misled  by  the  admissions  and  representations  of  the  other 
party,  as  before  explained.  Foster  r.  Dawber,  6 Exch.,  854;  Edwards 
V.  Chapman,  1 Mces.  & Weis.,  231 ; Wildes  r.  Fessenden,  4 Met.,  12  ; 1 
Smith  Lea.  Cas.  (5  Am.  ed.),  462;  Bank  of  Virginia  v.  Groves,  12 
How.,  51.  None  of  the  elements  of  estoppel  exist  in  this  branch  of  the 
case,  as  the  complainant  did  not  agree  that  he  would  discharge  the 
memorandum  or  that  he  would  not  enforce  its  provisions.  Nothing 
approximating  to  such  an  agreement  is  exhibited  in  the  record,  nor  do 
the  respondents  in  fact  set  up  any  such  defence.  What  they  do  set  up 
is,  that  the  complainant  relinquished  and  abandoned  any  agreement  in 
the  premises,  and  so  notified  the  respondents,  by  which  it  is  understood 
they  refer  to  the  letter  of  the  complainant,  addressed  to  Mr.  Par.sons,  ol 
the  second  of  November,  1863,  in  which  he  says : '•  On  reflection,  I have 
determined  to  decline  accepting  any  paper  whatever  from  Mrs.  Wheaton, 
and  therefore  return  the  enclosed,”  meaning  the  amended  draft  for  the 
formal  agreement.  Disconnected  from  the  circumstances  and  the  other 
correspondence,  it  might  be  possible  to  misunderstand  the  meaning  of 
the  writer  of  that  letter;  but  it  must  be  construed  in  view  of  what  pre- 
ceded it,  and  of  the  subject-matter  to  which  it  related.  Since  the  thirty- 
first  of  August  preceding  the  date  of  that  letter,  the  complainant  had  been 
more  or  less  engaged  in  eflbrts  to  procure  the  formal  agreement  in 
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respect  to  the  notes  as  stipulate  in  the  memorandum;  but  all  his  efforts 
proved  fruitless.  Only  eight  days  before,  he  prepared  the  draft  of  the 
letter  exhibited  in  the  record  as  one  intended  for  the  same  correspond- 
'ent  in  which  he  stated  to  the  effect  that  liis  sole  object  in  asking  for  the 
formal  agreement  was  to  prevent  any  further  litigation,  saying  that  he 
was  satisfied  that  without  it  he  could  restrain  any  attempt  to  use  these 
notes  by  Mrs.  Wheaton,  or  any  one  else,  in  a future  edition,  adding,  at 
the  same  time,  that  if  she  “ does  not  sign  tlie  paper  as  now  suggested,” 
meaning  one  of  the  drafts  for  the  formal  agreement,  without  any  restric- 
tion as  to  the  use  of  the  notes,  then  matters  can  rest  as  they  arc.” 
Although  never  sent  to  his  correspondent,  the  exhibit  may  well  be 
referred  to,  as  tending  to  show  the  real  intent  of  the  complainant  at  the 
time  it  was  written. 

Weighed  in  view  of  the  antecedent  correspondence  and  the  surround- 
ing circumstances,  it  certainly  would  be  a perversion  of  the  language  of 
the  complainant  to  regard  what  he  wrote  on  that  occasion  either  as  an 
agreement  to  relinquish  or  not  to  enforce  that  stipulation  ; and,  even  when 
separately  considered,  the  language  falls  far  short  of  what  is  necessary 
to  justify  any  such  conclusion.  He  made  no  admission  by  that  state- 
ment inconsistent  with  the  claim  he  now  sets  up;  nor  did  he  say  an}’- 
thing  to  induce  the  said  Catharine,  or  any  one  of  the  respondents,  so  to 
act  that  cither  she  or  they  will  be  injured  if  the  agreement  expressed  in 
the  memorandum  is  held  valid  and  enforced.  Howard  v.  Hudson,  2 
El.  & Bh,  10;  Audenried  v.  Betteley,  5 Allen,  385;  Pierrepont  v.  Bar- 
nard, 2 Seld.,  291 ; Rich  v.  Atwater,  16  Conn.,  416;  Plumer  r.Lord,  9 
Allen,  458.  Expressions  of  a doubtful  character  are  not  sufficient  to 
support  such  a defence  as  against  a contract  fully  executed  on  the  part 
of  the  complainant ; but  the  meaning  of  the  language  employed  must  be 
clearly  such  that  a man  of  ordinary  prudence  would  take  the  represen- 
tation to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon 
it;  and  it  must  also  appear  that  he  did  act  upon  it  as  true,  so  that  he  will 
be  pecuniarily  injured  if  it  be  allowed  to  be  disproved.  Rich  v.  At- 
water, 16  Conn.,  415  ; Mowry  v.  Sheldon,  2 R.  I,,  379 ; Flagg  v.  Mann, 
2 Sum.,  516;  Langdon  v.  Doud,  10  Allen,  435;  Moore  v.  Crofton,  3 
Jones  & La  T.,  446. 

Estoppels  are  allowed  to  shut  out  the  truth  only  when  it  is  necessary 
to  protect  a party  setting  up  such  a claim  or  defence  agaiust  an  injury 
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or  liability  to  which  he  is  exposed  wilhOHt  his  own  fault,  and  by  reason 
of  having  trusted  to  the  statcracuts  designedly  made  by  the  other. party 
to  expose  him  to  such  injury  or  liability,  and  which  were  of  such  a 
character  that  a man  of  ordinary  prudeocc  would  take  the  representa- 
tions to  be  true,  and  believe  it  was  meant  that  he  should  act  upon  them 
as  presenting  the  true  state  of  the  case.  They  must  be  proved,  and  will 
not  be  extended  by  implication  beyond  the  plain  import  of  the  deceptive 
act,  admission,  agreement  or  representation.  When  the  request  was 
made  by  the  complainant  for  the  formal  agreement,  he  doubtless  expected 
that  it  would  include  the“  Histoire,”a3  well  as  the  notes  specified  in  the 
memorandum,  and  perhaps  the  memoir  of  the  author  and  the  indices; 
but  the  better  opinion  is,  that,  when  he  wrote  the  letter  of  June  14, 1863, 
he  surrendered  all  claim  to  everything  mentioned  in  the  antecedent 
negotiations,  except  the  claim  to  the  notes  as  already  secured,  including 
of  course  the  arrangement  of  the  same,  and  the  mode  in  which  they  are 
therein  combined  and  connected  with  the  text.  All  claim  to  the  copy- 
right of  the  text  was  abandoned  by  the  complainant  at  a very  early 
period  of  the  negotiations,  and  it  does  not  appear  that  it  was  ever  after 
renewed. 

Abundant  evidence  exists  in  the  record  to  show  that  Mrs.  Wheaton, 
as  well  as  Mr.  Parsons  and  Miss  Wheaton,  was  ■willing  to  concede  the 
claim  of  the  complainant  as  to  the  History;  but  inasmuch  as  it  was  not 
included  in  the  memorandum,  the  conclusion  of  the  Court  is,  that  the 
complainant,  when  he  elected  to  stand  upon  the  original  agreement, 
relinquished  that  claim,  lie  had  previously  described  it  as  a matter  of 
little  or  no  value ; and  when  he  gave  notice  that  he  had  determined  not 
to  accept  any  paper  whatever  from  Mrs.  Wheaton,  it  must  be  under- 
stood that  he  was  content  with  what  was  secured  to  him  in  the 
memorandum.  Ilis  right  to  the  notes  is  therein  plainly  expressed,  and 
there  is  no  evidence  in  the  record  which  shows  that  Mrs.  Wheaton,  or 
any  one  of  the  respondents,  was  ever  misled  by  the  language  of  the 
letter  giving  that  notice.  Conclusive  evidence  to  the  contrary  is  found 
in  the  several  answers  of  the  respondents,  and  their  sulisequent  conduct 
confirms  that  conclusion. 

III.  Grant  that  the  memorandum  was  regarded  by  the  parties 
thereto  as  a contract,  still  the  respondents  contend  that  it  cannot  be 
enforced,  because,  as  they  allege,  it  was  procured  by  the  fiaudulent 


16  Lawrence  in  Eq.  v.  Dana  et  al. 

misrepresentations  and  concea^af^ts  of  the  complainant.  They  submit 
that  general  proposition,  and  under  it  they  make  the  following  specific 
accusations:  1.  That,  when  the  negotiation  as  to  the  notes  was  com- 

menced, there  was  not  in  fact  any  understanding  between  the  complain- 
ant and  Mr.  Brockhaiis  that  the  former  should  perform  for  the  latter 
any  editorial  labor,  either  of  revision  or  of  translation.  2.  Tliat  the 
foreign  publisher  was  ready,  at  that  time,  to  pay  the  six  thousand  francs 
to  Mrs.  Wheaton,  without  requiring  any  such  labor  from  the  complainant. 
3.  That  the  said  publisher  had  not  then  made  a final  proposal  to  the 
complainant  to  pay  anything  to  any  one  in  that  behalf,  as  appears  by 
his  letters  addressed  to  the  complainant.  4.  That  the  complainant 
concealed  the  contents  of  those  letters  from  Mrs.  Wheaton,  and  tliose 
acting  in  her  behalf.  5.  That  he  falsely  represented  to  her  and  those 
acting  for  her,  that  the  said  publisher  would  not  pay  the  sum  specified 
except  upon  his  undertaking  to  revise  his  annotations  and  make  sucli 
additions  to  the  same  as  would  adapt  them  to  a new  edition  to  be  sold 
in  Europe,  and  the  general  charge  is,  tliat  she  was  induced  to  assent 
to  the  memorandum  by  reason  of  those  false  representations. 

Accusations  of  fraud  amount  to  nothing  as  a defence  to  a contract 
otherwise  legal  and  binding,  unless  they  are  satisfactorily  proved;  and 
the  burden  of  proof  to  establish  such  a defence  is  upon  the  party  who 
makes  such  a charge.  Attwood  v.  Small,  6 Cl.  and  Fin.,  447 ; 1 Story, 
Eq.  Jur.,  § 200;  Park  v.  Johnson,  4 Allen,  266;  Jennings  ti.  Brough- 
ton, 5 De  G.,  M.  and  G.,  132;  Campbell  v.  Fleming,  1 Ad.  and  Ell.,  41. 
Apart  from  the  inferences  attempted  to  be  drawn  from  the  correspond- 
ence between  the  complainant  and  the  foreign  publisher,  it  is  scarcely 
pretended  that  those  accusations  find  any  substantial  support  in  the 
record ; and  the  Court  is  of  the  opinion  that  the  several  letters,  when 
properly  construed,  and  considered  in  their  proper  connection,  show  that 
every  one  of  the  specific  suggestions  of  fraud  is  unfounded.  Corre- 
spondence between  thecomplainant  and  the  foreign  publisher,  in  relation 
to  a new  edition  of  the  work  for  the  foreign  market,  commenced  more 
than  three  years  before  the  date  of  the  memorandum ; and  in  the  first 
letter  written  by  the  complainant,  he  stated  that  he  did  not  expect  any 
compensation  for  his  services,  but  that  he  should  desire  to  obtain  wliat 
he  could  for  the  widow  of  the  author ; and  it  is  a mistake  to  suppose  that 
the  negotiation  as  to  the  notes  commenced  before  there  was  any  under- 
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had  been  learned  to  satisfy  any  reasonable  person  that  tlie  arrangement 
could  be  made  if  desired,  and  that  was  sufficient  to  justify  the  com- 
plainant in  ascertaining  what  would  be  conceded  as  to  the  notes. 
Equally  unfounded  also  is  the  charge  that  Mr.  Brockhaiis  was  ready, 
at  that  time,  or  at  any  time  before  or  afterwards,  to  pay  the  six 
thousand  francs  without  auy  stipulation  from  the  complainant  to  revise 
the  notes  and  superintend  their  publication.  His  letter  of  the  twenty- 
ninth  of  April,  18G3,  is  a complete  refutation  of  both  those  charges,  and 
shows  to  a demonstration  that  the  services  to  be  rendered  by  the  com- 
plainant really  constituted  the  chief  inducement  to  the  arrangement.  Con- 
vinced that  the  rich  emendations  ” made  to  the  work  by  the  complainant 
would,  if  adapted  to  his  proposed  new  edition,  be  of  great  value,  he  was 
desirous  to  secure  his  services  to  accomplish  that  object,  and.  in  order  to 
do  that,  he  was  willing  to  pay  the  described  amount.  By  his  letter  of 
June  12[li,  1860,  Mr.  Brockhaiis  called  for  a definite  proposal;  and  the 
complainant,  in  his  letter  of  August  25th,  1862,  complied  with  that  re- 
quest, and  made  the  proposal  which,  with  slight  modifications,  was  subse- 
quently accepted ; but,  whether  before  or  after  the  commencement  of  the 
negotiation  as  to  the  notes,  is  wholly  immaterial.  The  charge  that 
tlie  letter  of  the  29th  of  April,  1863,  or  any  of  the  others,  was  concealed 
from  Mrs.  Wheaton  or  those  acting  in  her  behalf,  is  disproved  by  the  cor- 
respondence from  which  the  inference  is  attempted  to  be  drawn.  Taken 
as  a whole,  the  correspondence  satisfies  the  Court  that  the  foreign  pub- 
lisher never  did  atjrce  to  pay  the  six  thousand  francs  except  upon  the 
undertaking  of  the  complainant  to  revise  his  annotations,  and  to  adapt 
the  same  to  the  proposed  new  edition  for  the  foreign  market,  and  that 
the  respondents  have  failed  to  prove  that  the  complainant  was  guilty  of 
any  fraudulent  misrepresentation  or  concealment. 

IV.  Extended  argument  to  show  that  the  fourth  proposition  of  the 
respondents  cannot  be  sustained,  is  unnecessary,  as  it  finds  no  support 
in  the  evidence.  Founded  as  the  proposition  is  upon  the  theory  that 
the  foreign  publisher  was  willing  to  pay  tlie  money  for  antecedent  obli- 
gations, or  as  a gratuity  to  the  family  of  the  author,  it  is  sufficient 
answer  to  it  to  refer  to  wdiat  is  said  in  response  to  the  preceding 
proposition,  without  entering  into  details. 

V.  Next  proposition  of  the  respondents  is,  that  the  copyrights  of 
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the  editions  of  1855  and  IS^Sr^’e  void,  and  consequently  that  the 
agreement  expressed  in  the  memorandum  is  inopei  ative,  inasmuch  as  the 
parties  entered  into  tlie  same  through  mutual  mistake.  They  insist  that 
the  copyrights  are  void  for  several  reasons,  which  will  be  separately 
considered.  1.  “Because  no  written  assignment  of  copyright,  or  of  the 
inchoate  right  of  the  complainant  thereto,  as  the  author,  was  ever  made 
to  Mrs.  Wheaton.”  2.  Because  the  “ notice  of  copyright  inserted  in 
the  several  copies  published  of  said  editions  ” is  defective,  “ in  the  omis- 
sion to  give  notice  in  said  editions  of  the  copyright  secured  in  the  ” 
original  edition  of  the  work.  3.  Because,  upon  the  facts  alleged  and 
proved  by  the  complainant,  the  copyrights  of  the  editions  in  question 
were  not  taken  out  by  the  proper  person,  nor  in  the  proper  district. 

Copyriglit  may  be  granted  under  the  copyright  act  to  the  author  of  4 
any  book  falling  within  the  classes  described  in  the  first  section  of  the 
act,  if  the  author  is  a citizen  of  the  United  States  or  permanently  resi- 
dent therein ; and  the  first  section  also  provides  tliat  such  author  shall 
have  “the  sole  right  and  liberty  of  printing,  reprinting,  publishing  and 
vending  such  book,”  for  the  term  of  twenty-eight  years  from  the  time  of 
I’ecording  the  title  of  the  same  as  therein  required.  Executors,  admin- 
istrators and  legal  assigns  of  the  author  are  also  included  in  the  pur- 
view of  the  section;  but  the  fourth  section  provides,  that  no  person  shall 
be  entitled  to  the  benefit  of  the  act  unless  he  shall,  before  publication, 
deposit  a piunted  copy  of  the  title  of  such  book  in  the  clerk’s  office 
of  the  district  Court  of  the  district  where  the  author  or  proprietor  shall 
reside;  and  the  provision  is,  that  the  clerk  of  such  Court  shall  record 
such  printed  copy  forthwith,  in  a book  to  be  kept  for  that  purpose,  and 
in  the  form  therein  prescribed.  4 Stat.  at  Large,  437.  Where  tlie 
author  continues  to  be  the  owner,  he  is  entitled  to  a copy  of  the  title;  but 
if  he  has  parted  with  the  ownership,  the  requirement  is,  that  the  clerk  of 
such  district  shall  give  a copy  of  the  title  under  the  seal  of  the  Court  to 
the  proprietor.  Ibid.,  437.  Proprietors  of  any  such  book,  though  not 
authors,  are  also  recognized  as  entitled  to  the  benefits  of  tlie  act  in 
another  provision  of  the  fourth  section,  in  which  they  are  required 
within  three  months  from  the  publication  of  said  book  to  deliver,  or 
cause  to  be  delivered,  a copy  of  tlie  same  to  the  clerk  of  said  district. 
Legal  proprietors,  though  not  authors,  may  also  recover,  of  persons  who 
print  or  publish  any  manuscript,  the  property  of  which  is  in  them,  with- 
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out  their  consent,  all  damages  occasioned  hy  such  injury.  Stevens  v. 
Gladding,  17  How.,  447.  See  also  4 Stat.  at  Large,  437,  439,  §§  6,  15. 

Left  in  moderate  circumstances,  Mrs.  Wheaton  very  properly  desired  to 
obtain  something  from  the  literary  publications  of  her  late  husband  ; and, 
with  that  view,  she  sought  the  advice  of  the  complainant,  as  the  intimate 
friend  of  the  author  and  of  his  family.  Consultations  accordingly  took 
place  between  them  upon  the  subject.  Suggestion  was  first  made  that 
his  reports  of  the  decisions  of  the  Supreme  Court  might  be  re-published  ; 
but  their  attention  was  soon  directed  to  a new  edition  of  the  Elements 
of  International  Law,  as  affording  more  promise  of  profit  beyond  mere 
remuneration.  Editorial  labors  were  necessary  to  such  an  undertaking, 
and  the  complainant  tendered  his  services,  and  the  same  were  gladly 
accepted  by  Mrs.  Wheaton  and  her  children. 

Pursuant  to  that  arrangement,  the  complainant  edited  in  succession 
the  two  editions  in  question ; that  is,  he  made  some  additions  to  and 
emendations  of  the  text,  prepared  the  notes,  composed  the  memoir,  and 
made  the  indices.  Alterations  were  made  in  the  arrangement  as  first 
concluded;  but  it  is  unnecessary  to  enter  into  details,  as  the  proofs  are 
clear  that  the  complainant  acted  throughout  that  entire  period  with  the 
distinct  understanding  that  his  services  in  editing  those  editions  were  to 
be  gratuitous  and  without  any  cliarge.  Speaking  of  the  first  annotated 
edition,  the  agreement  was  distinct  that  the  contributions  were  to  be  fur- 
nished without  charge,  and  the  edition  of  1863  was  prepared  with  the 
same  explicit  understanding  between  the  parties.  Although  the  services 
were  gratuitous,  the  contributions  of  the  complainant  became  the  property 
of  the  proprietor  of  the  book,  as  the  work  was  done,  just  as  effectually 
as  they  would  if  the  complainant  had  been  paid  daily  an  agreed  price 
for  his  labor.  He  gave  the  contributions  to  the  projirietor  for  those 
two  editions  of  the  work,  and  the  title  to  the  same  vested  in  the  pro 
prietor,  as  the  work  was  done,  to  the  extent  of  the  gift,  and  subject  to  the 
trust  in  favor  of  the  donor  as  necessarily  implied  by  the  terms  of  the 
arrangement.  Sweet  v.  Benning,  16  C.  B.,  480;  Mayhew  v.  Maxwell, 
1 Johns.  & II.  315.  Delivery  was  made  as  the  work  was  done;  and  the 
proprietor  of  the  book  needed  no  other  muniment  of  title  than  what  was 
acquired  when  the  agreement  was  executed.  Sweet  v.  Cater,  11  Sim., 
572  ; Simms  v,  Marryat,  7 Eng.  L.  & Eq.,  337  ; Woods  v.  Russell,  5 Barn., 
& Aid.,  942;  Atkinson  v.  Bell,  8 Barn.  & Cress.,  277.  Vested  as  the 
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title  and  property  of  the  contiibSfions  were  in  Mrs.  Wlieaton,  she  would 
not  acquire  anything  by  an  assignment  from  the  contributor,  as  he  had 
neither  the  immediate  title  to  the  contributions  nor  any  inchoate  right  of 
copyright  in  those  editions.  He  could  not  assign  anything,  because  he 
owned  nothing  in  prcEsenti,  as  the  title  to  his  contributions  and  the  inchoate 
right  of  copyright  for  those  editions  had  become  vested  in  Mrs. Wheaton  as 
proprietor  of  the  book.  Clarke  v.  Spence,  4 Ad.  & Ell.,  448 ; Laidler  v. 
Burlinson,  2 Mees.  & Weis.,  602.  Guided  by  these  views,  the  Court  is 
of  the  opinion  that  none  of  the  authorities  cited  by  the  respondents  to 
show  that  a written  assignment  from  the  complainant  to  Mrs.  Wheaton  was 
necessary  have  any  proper  application  to  the  question  under  considera- 
tion ; because  the  complainant  never  acquired  any  right  to  demand  a 
copyright  in  his  contributions  to  those  two  editions,  but  the  contributions,  ^ 
as  they  were  made  and  composed  or  put  in  form,  became  vested  in  the 
proprietor.  Sliepherd  et  al.  v.  Conquest,  17  C.  B.,  443,  444;  Chitty  on 
Con.  (10th  Am.  ed.),  401 ; Tonson  v.  Walkei’,  3 Swanst.,  672.  Certain 
remarks  are  found  in  the  opinion  of  the  Court  in  the  case  of  Pierpont  v. 
Fowle,  2 W.  <fe  M.  46,  apparently  inconsistent  with  the  views  here  ex- 
ressed  ; but  the  decision  of  the  Court  in  that  case  is  a sufficient  answer  to 
those  remarks.  Contrary  views,  it  is  sometimes  suj>posed,  arc  also  ex- 
pressed in  the  case  of  Atwill  v.  Ferrett,  2 Blatch.,  46 ; but  the  learned 
judge  admits  that  an  equitable  title  may  vest  in  one  person  to  tlie  labors 
of  another  where  the  relations  of  the  parties  are  such  that  the  former  is 
entitled  to  an  assignment  of  the  production,  which  is  the  precise  j)oint 
involved  in  the  case  before  the  Court ; and  many  other  authorities  than 
those  cited  in  that  case  sustain  the  same  principle.  Sweet  v.  Shaw,  3 
Jurist,  217;  Colburn  v.  Duncombe,  9 Sim.,  155;  Little  v.  Gould,  2 
Blatch.,  362;  Sweet  r.  Cater,  11  Sim.,  572;  Mawman  v.  Tegg,  2 Russ., 
385;  Nicol  v.  Stockdale,  3 Swanst.,  687;  Cary  v.  Longman,  3 Esp., 

R.,  273. 

Second  defect  in  the  copyrights,  as  alleged  in  argument  by  the  re- 
spondent, “ consists  in  the  omission  to  give  notice  in  said  editions  of  the 
copyriglit  secured  in  the  original  edition.”  Persons  desirous  of  securing 
a copyi-ight  must  comply  with  the  conditions  of  the  copyright  act,  and 
if  they  fail  to  do  so,  they  are  not  entitled  to  the  benefit  of  its  provisions. 
Authorities  to  support  that  proposition  are  not  necessary,  as  those  con- 
ditions are  prescribed  by  an  act  of  Congress.  Deposit  must  be  made 
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before  publication,  if  the  subject-minimal  is  a book,  of  a copy  of  such 
book  in  the  clerk’s  oEBcc  of  the  District  Court,  as  before  explained;  and 
the  applicant  must  give  information  of  copyright  being  secured,  by  caus- 
ing to  be  inserted,  in  the  several  copies  of  each  and  every  edition  pub- 
lished during  the  term  secured,  on  the  title  page  or  the  page  succeeding, 
the  following  words,  viz.,  “ Entered  according  to  act  of  Congress  in  the 
year  , by  A.  B.,  in  the  clerk’s  office  of  the  District  Court  of 
,”  (as  the  case  may  be).  Beyond  doubt,  the  omission 
to  comply  with  those  requirements  renders  the  copyright  invalid,  as  the 
act  provides  that  no  person  shall  be  entitled  to  the  benefit  of  tlie  act 
unless  he  fulfils  those  conditions;  but  the  important  inquiry  arises,  what 
are  those  conditions?  Wheaton  v.  Peters,  8 Pet.,  591 ; Ewer  v.  Coxe, 
4 Wash.,  487.  Full  compliance  with  the  conditions  prescribed  in  the 
fourth  section  of  the  act  is  conceded ; but  the  theory  of  the  respondents 
is,  that  the  fifth  section  of  the  act  requires  that  the  same  notice  in  toti- 
dem  verbis  must  lie  inserted  in  the  several  copies  of  each  and  every 
edition  publislied  during  the  term  secured,  so  that  the  second  and  every 
subsequent  edition  shall  correctly  specify  the  date  of  the  original  entry. 
They  cite  no  authorities  which  support  the  proposition,  and  they  assign 
no  reasons  in  support  of  it,  except  that  the  act  makes  no  provision  for  a 
change  of  the  date  in  the  successive  notices  to  be  given,  and  that  the 
omission  to  give  notice  of  the  original  copyright  in  subsequent  editions 
tends  to  mislead  the  public.  Acts  of  Congress  are  to  be  construed  by 
the  rules  of  the  common  law,  and  the  construction  should  be  such  as  will 
carry  into  effect  the  true  intent  and  meaning  of  the  legislature;  but  the 
province  of  construction  can  never  extend  beyond  the  language  employed 
as  applied  to  the  subject-matter  and  the  surrounding  circumstances.  Rice 
V.  Railroad,  1 Black,  359  ; Binney’  v.  Canal  Co.,  8 Pet.,  201.  Change  of 
date  in  the  notice  required  in  case  of  successive  editions  of  the  same  book, 
it  may  be  conceded,  is  not  contemplated  by  the  fifth  section  of  the  copy- 
right act;  but  the  meaning  of  the  jirovision  is,  that  a new  notice  in  the 
same  prescribed  form  shall  be  given  in  every  improved  edition  pub- 
lished during  the  term.  Compliance  with  that  requirement,  when  the 
original  edition  is  published,  is  a full  protection  for  that  edition  through- 
out the  term;  but  it  is  no  protection  to  a second  edition  with  notes,  nor 
to  any  succeeding  edition  with  improvements;  because  the  requirement  is, 
that  the  ‘‘  information  of  copyright  secured  ” shall  be  “ inserted  in  the 
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several  copies  of  each  and  ey^^^^cion”  Neglect  to  comply  with  that 
condition  in  a second  edition  will  not  vitiate  the  copyright  of  the  original 
edition  if  it  was  regularly  secured,  nor  will  a valid  copyright  of  a second 
edition  cure  material  defects  in  the  copyright  of  the  original  edition. 
Copyrights  of  the  editions  of  a work,  other  than  the  original  edition,  are 
granted  for  additions  to,  emendations  of,  or  improvements  in  the  work, 
and  every  copyright  should  bear  date  of  the  day  when  it  was  secured. 
Authors  or  proprietors  of  a book  for  which  a copyright  is  secured  are 
required,  by  the  second  section  of  the  act  of  the  3d  of  March,  1865,  “ within 
one  month  of  the  date  of  publication,”  to  transmit,  free  of  postage  or  other 
expense,  a printed  copy  of  the  book  to  the  library  of  Congress  at 
Washington,  for  the  use  of  said  library;  and  the  fourth  section  provides, 
that  in  the  construction  of  that  act  the  word  “ book  ” shall  be  construed  to 
mean  every  volume  and  part  of  a volume,  together  with  all  maps,  prints 
or  other  engravings  belonging  thereto,  and  shall  include  a copy  of  any 
second  or  subsequent  edition  which  shall  be  published  with  any  addi- 
tions; but  the  proviso  enacts  that  tlie  author  or  proprietor  shall  not  be 
required  to  deliver  to  the  said  library  any  copy  of  the  second  or  any 
subsequent  edition  of  any  book,  unless  the  same  shall  contain  additions 
as  aforesaid,  nor  of  any  book  not  the  subject  of  copyright.  13  Statutes 
at  Large,  540.  Prior  to  the  passage  of  that  act,  the  Courts  had 
decided  that  the  “ information  of  copyright  being  secured,”  if  duly 
entered  in  the  first  volume  of  a work  of  several  volumes,  was 
sufficient;  but  all  the  residue  of  the  provision  is  merely  in  affirmance  of 
tlie  true  intent  and  meaning  of  the  copyright  act.  Dwight  v.  Appleton, 
1 N.Y.  Leg.  Obs.,  198.  Subsequent  editions  without  alterations  or  addi- 
tions should  have  the  same  entry,  because  they  find  their  only  protection 
in  the  original  copyright ; but  second  or  subsequent  editions  vvitli  notes 
or  other  improvements  are  new  books,  within  the  meaning  of  the  copy- 
right acts,  and  the  authors  or  proprietors  of  the  same  are  required  to 
‘‘deposit  a printed  copy  of  such  book,”  and  “give  information  of  copy- 
right being  secured,”  as  if  no  prior  edition  of  the  work  had  ever  been 
published ; and  the  term  of  the  copyright  as  to  the  notes  or  improvements 
is  computed  from  the  time  of  recording  the  title  thereof,  and  not  from 
the  time  of  recording  the  title  of  the  original  work.  Copyrights,  like 
letters  patent,  afford  no  protection  to  what  was  not  in  existence  at  the 
time  when  they  were  granted.  Improvements  in  an  invention  not  made 
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letters  patent,  nor  are  the  improvements  in  a book  not  made  or  composed 
when  the  printed  copy  of  the  book  was  deposited  and  the  title  thereof 
recorded  as  required  in  the  fourth  section  of  the  copyright  act.  Pro- 
tection is  afforded  by  virtue  of  a copyright  of  a book,  if  duly  granted, 
to  all  the  matter  which  the  book  contained  when  the  printed  copy  of 
the  same  was  deposited  in  the  office  of  the  clerk  of  the  District  Court, 
as  required  by  the  fourth  section  of  the  copyright  act;  but  new  matter 
made  or  composed  afterwards  requires  a new  copyright,  and  if  none  is 
taken  out,  the  matter  becomes  public  property,  just  as  the  original  book 
would  have  becomcif  a copyright  for  it  had  never  been  secured.  Publishers 
may  be  in  the  habit  of  inserting  more  than  one  notice  in  new  editions, 
but  there  is  no  act  of  Congress  prescribing  any  such  condition.  When- 
ever a renewal  is  obtained  under  the  second  section  of  the  copyright 
act,  the  requirement  is,  that  the  title  of  the  work  so  secured  shall  be  a 
second  time  recorded,  and  that  the  applicant  must  comply  with  all  the 
other  regulations  in  regard  to  original  copyrights;  but  there  is  nothing 
in  any  act  of  Congress  to  show  that  each  successive  edition  must  spec- 
ify the  date  of  the  original  copyright,  as  contended  by  the  respondents. 
Tendency  to  mislead  the  public  cannot  be  successfully  predicated  of  a 
copyright  in  due  form  of  law,  where  it  appears  that  the  party  w ho 
secured  it  complied  with  all  the  conditions  prescribed  in  the  copyright 
act;  which  is  all  that  need  be  remarked  in  reply  to  the  suggestion  of  the 
respondents  upon  that  subject. 

Special  examination  of  the  third  objection  made  by  the  respondents  to 
the  copyrights  in  question  is  unnecessary,  as  it  is  clear  that  if  the  prop- 
erty and  title  of  the  matter  contributed  by  the  complainant  vested  in 
Mrs.  Wheaton  as  the  work  was  done,  she  was  the  proper  person  to  take 
out  the  copyright ; and  it  is  not  controverted  that,  if  she  was  the  proper 
person,  she  took  it  out  in  the  proper  district. 

Based  as  the  objections  to  the  validity  of  the  copyrights  are  upon  an 
assumed  construction  of  the  fifth  section  of  the  copyright  act,  the  Court 
thought  it  right  to  examine  the  several  questions  presented  upon  their 
merits;  but  it  would  be  a sufficient  answer  to  the  entire  proposition  to 
say  that  no  such  defence  is  set  up  in  the  answer.  Foster  v.  Goddard, 
1 Black,  518.  Other  answers  are  made  by  the  complainant  to  the  [>rop- 
osition;  but  the  Court,  having  come  to  the  conclusion  that  it  is  founded 
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in  a misconstruction  of  the  m^^ihiglit  act,  do  not  find  it  necessary  to 
give  the  other  suggestions  much  consideration.  Stated  in  brief  words, 
the  conclusions  of  the  Court  are,  that  the  copyrights  are  valid,  and  that 
the  agreement  set  forth  in  tha  memorandum  is  binding. 

VI.  Unexecuted,  however,  as  the  agreement  is,  it  does  not  transfer  nor 
assign  the  copyrights  in  question  to  the  complainant.  Both  parties 
agree  to  that  proposition ; but  the  respondents  err  in  supposing  that  the 
agreement  does  not  provide  for,  nor  contemplate  any  such  transfer  or 
assignment  as  is  plainly  shown  by  the  very  terms  of  the  memorandum. 
Copyright  of  a book,  when  taken  out  in  due  form,  secures  to  the  author 
or  proprietor  the  sole  right  and  liberty  of  printing,  reprinting,  publish- 
ing and  vending  such  book,  during  the  term  for  which  it  is  granted;  but 
it  secures  nothing  more ; and  the  agreement  was,  that  Mrs.  Wheaton,  who 
held  the  legal  title  of  the  copyrights,  should  make  no  use  of  the  notes 
in  a new  edition  without  the  written  consent  of  the  complainant,  and 
that  she  would  give  him  the  right  to  make  any  use  of  the  same  he  might 
see  fit,  which  was  in  all  respects  equivalent  to  a couti’act  to  transfer  and 
assign  to  him  the  legal  title  to  the  copyrights.  Equity  would  have 
compelled  the  execution  of  the  formal  instrument  therein  stipulated,  if 
the  right  to  demand  it  had  not  been  waived  by  the  complainant.  Ilis 
claim  as  now  presented  is  twofold,  and  in  the  judgment  of  the  Court  it 
may  be  sustained  upon  both  grounds.  Curtis  on  C.,  315;  Mawman  v. 
Tegg,  2 Russ.,  385  ; Sweet  v.  Shaw,  3 Jurist,  217 ; Colburn  v.  Buncombe, 
9 Sim.,  155.  The  legal  title  to  the  copyrights  is  in  Mrs.  Wheaton  oi- 
lier legal  representative ; and  the  complainant  claims  in  the  first  place  that 
the  same  is  held  in  trust  for  him  as  the  equitable  owner  of  the  notes,  by 
virtue  of  the  original  arrangement  under  which  the  same  were  prepared. 
Secondly,  the  complainant  claims  that  the  negative  as  well  as  the  affirma- 
tive promise  contained  in  the  agreement  in  regard  to  the  use  of  the 
notes  was  binding  upon  Mrs.  Wheaton,  and  that  both  are  obligatory 
upon  her  legal  representative,  and  all  others  having  notice  of  the  exis- 
tence of  those  covenants.  Barfield  v.  Kelly,  4 Russ.,  355. 

Two  principal  objections  are  taken  by  the  respondents  to  the  claim 
of  the  complainant  that  he  is  the  equitable  owner  of  the  notes  under  the 
original  arrangement.  1.  They  deny  that  the  proofs  in  the  case  war- 
rant any  such  finding,  especially  as  the  theory  is  denied  in  the  answer. 
2.  They  contend  that  Mrs.  Wheaton,  if  such  was  the  agreement,  could 
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not  legally  copyright  ihe  notes,  as  it  wouifjWiow  that  she  was  but  a mere 
licensee,  and  that  the  copyrights  in  that  state  of  the  case  would  be  void 
on  that  account. 

1.  Conclusive  proof  to  show  what  was  the  original  understanding 
between  the  parties  is  found  in  the  correspondence  upon  the  subject. 
Unaided  by  any  one,  the  complainant  prepared  the  notes,  but  with  the 
express  understanding  that  he  would  do  so  without  any  charge,  and 
that  the  property  of  the  same,  so  far  as  respected  the  new  edition,  should 
vest  in  the  proprietor  of  the  book,  and  that  she  should  take  out  the 
copyright  and  remain,  as  she  was,  the  sole  and  exclusive  owner  of  the 
entire  book.  Liberal,  however,  as  the  agreement  was  towards  the 
proprietor  of  the  book,  yet  it  did  not  include  anything  except  that 
edition;  and  when  the  second  annotated  edition  was  prepared  under 
a similar  arrangement,  as  conceded  by  both  parties,  the  agreement  was 
not  extended  beyond  that  publication.  Confirmation  of  those  proposi- 
tions is  unnecessary,  as  they  arc  not  controverted  by  the  respondents. 
They  deny  that  it  was  agreed  between  the  parties  that  the  notes  should 
ever  afterwards  become  the  property  of  the  complainant,  but  they  do 
not  allege  nor  offer  any  proof  tending  to  show  that  his  agreement  with 
Mrs.  Wheaton  extended  beyond  the  annotated  editions.  Tested  by 
these  indubitable  facts,  the  rights  of  the  parties  are  plain  and  easy  to  be 
understood.  As  the  j)roprictor  of  the  book,  Mrs.  Wheaton,  by  virtue  of 
that  arrangement,  became  the  absolute  owner  of  the  notes  as  they  were 
prepared,  so  far  as  respects  the  editions  in  question ; and  she  also 
acquired  therewith  the  right  to  copyright  the  same  for  the  protection 
of  the  property;  but  she  did  not  acquire  thereby  any  right  or  title,  legal 
or  equitable,  to  use  the  notes  in  a third  edition  of  the  annotated  work 
without  the  consent  of  the  complainant.  Proof  to  support  any  such 
right  or  title  is  entirely  wanting  in  the  record,  and  no  such  right  or  title 
is  set  up  in  the  answer.  Sweet  v.  Cater,  11  Sim.,  572.  Such  omission 
confirms  the  view  that  no  such  right  or  title  was  intended  to  be  con- 
veyed, and  the  subsequent  conduct  of  the  parties  in  e.xecuting  the  memo- 
randum tends  strongly  to  the  same  conclusion. 

2.  Suppose  the  facts  to  be  so,  then  the  respondents  contend  that  the 
copyrights  are  void,  because,  as  they  insist,  the  applicant  for  the  same 
was  a mere  licensee  of  the  author  of  the  notes ; but  the  Court  is  of  a difler. 
ent  opinion,  for  the  reasons  already  given,  as  well  as  for  others  yet  to  be 
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Literary  prop^p/^evjii  wlien  secured  by  copyright,  dif- 
fers in  many  aspects  from  property  in  personal  chattels,  and  the  ten- 
ure of  the  property  is  governed  by  somewhat  different  rules ; but  the 
difference  in  the  nature  and  tenure  of  the  property  is  much  greater  be- 
fore copyright  is  taken  out,  and  wliile  the  right  to  that  protection  for 
the  same  remains  entirely  inchoate.  Title  to  the  notes  or  improvements 
prepared  for  a new  edition  ot  a book  previously  copyrighted  may,  in 
certain  cases,  be  acquired  by  the  proprietor  of  a book  fi'om  an  employee, 
by  virtue  of  the  contract  of  employment,  without  any  written  assign- 
ment; and,  when  so  acquired,  the  tenure  of  the  property  depends  upon 
the  terms  of  the  contract,  but  it  cannot  be  held  to  be  a mere  license 
wheie,  as  in  this  case,  the  contract  was  that  the  proprietor  of  the  book 
should  take  the  exclusive  right  to  the  contributions  for  two  successive 
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editions,  together  with  the  right  to  copyright  the  same  for  the  protection 
of  the  property,  as  the  inchoate  right  of  copyright  unquestionably  passed 
to  the  proprietor  of  the  book  by  the  same  arrangement.  Agawam  Co.  v. 
Jordan,  7 Wall.,  603;  Fletcher?.’.  Morey,  2 Story,  564.  Such  inchoate 
right  IS  incapable  of  any  other  limitation  than  that  prescribed  by  the 
copyright  act,  so  that  the  proprietor  of  the  book  necessarily  took  out  the 
copyright  in  the  usual  form.  Beyond  controversy,  she  took  it  out  by  the 
consent  of  the  complainant ; and  it  is  equally  clear,  in  the  judgment  of  the 
Court,  that  she  took  it  out  for  the  protection  of  her  own  property  in  the 
notes,  and  in  trust  for  the  complainant  when  her  property  in  the  notes 
should  cease.  Mawman  r.  Tegg,  2 Russ.,  385;  Little  r.  Gould,  2 
Blatch.  365.  Arrangements  of  the  kind,  it  is  believed,  are  frequently 
made  between  the  proprietors  of  books  and  editors  employed  to  pre- 
pare notes  or  other  improvements  to  successive  editions;  and  it  is  not 
perceived  that  there  is  any  legal  difficulty  in  uiiholding  such  a contract 
where,  as  in  tins  case,  it  violates  the  rights  of  no  one,  and  is  entirely  con- 
^stent  with  the  public  right.  Fletcher  et  al.  v.  ]\Iorey,  2 Story,  566. 
Entered  into  as  it  was  in  good  faith,  and  with  a full  knowledge  of  all  the 
acts.  It  was  not  void;  and  neither  the  representative  of  the  proprietor  of 
tie  book,  nor  any  other  person  having  notice  of  the  same,  is  at  liberty  lo 
repudiate  it,  as  it  appears  that  it  was  knowingly  acted  upon  in  a way  that 
le  complainant  would  suffer  serious  pecuniary  injury  to  allow  it  to  bo 
disproved.  Farina  ..  Silverlock,  39  Eng.  L.  & Eq.,  516;  Eicolt  .. 

anm.^er,  17  C.  B.  (N.  S.),  708;  Sherman  v.  Champlain  Co.,  31  Yt., 
fto;  Cairncross  v.  Lorimer,  3 Law  Times,  130. 
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Covenant  is  the  second  ground  of  cU-TTas  set  fortli  in  the  bill  of 
complainant;  and  it  is  undoubtedly  true,  as  contended  by  the  respondents, 
that  the  theory  of  the  claim  as  presented  in  allegation  and  in  proof  is 
that  tlie  legal  title  to  the  copyrights  vested  in  the  proprietor  of  the 
book.  The  respondents  in  argument  deny  that  proposition,  and  insist 
that  the  copyrights  are  void ; but  the  objections  they  make  to  their 
validity  have  already  been  examined  and  overruled,  and  the  reasons 
assigned  for  the  conclusions  need  not  be  repeated.  Expressed  as  the 
promises  are,  both  the  negative  and  affirmative,  in  plain  and  unambiguous 
language,  they  require  neither  construction  nor  explanation ; and  it  is 
clear  that  they  are  binding  upon  the  legal  representative  of  the  proprie- 
tor of  the  book,  and  all  others  having  notice  of  the  rights  of  the  com- 
plainant. Colby  V.  Buncombe,  9 Sim.,  155.  Mrs.  Wheaton  died  March 
5,  1866,  leaving  two  children;  but  it  is  alleged  and  conceded  that  the 
respondent,  Martha  B.  Wheaton,  is  the  administratrix  of  her  estate,  and 
so  far  as  respects  the  book  in  question  her  sole  heir.  Controlled 
by  tliese  rea.sons,  the  Court  is  of  the  opinion  that  the  complainant, 
in  the  view  of  a Court  of  Equity,  is  the  equitable  owner  of  the 
notes,  including  the  arrangement  of  the  same,  and  the  mode  in  which 
they  arc  therein  combined  and  connected  with  the  text,  and  of  the  copy- 
rights taken  out  by  the  proprietor  of  the  book  for  the  protection  of 
the  property,  including  the  equitable  ownership  of  the  complainant. 
Fletcher  v.  Morey,  2 Stor}*,  564;  Parker  v.  Muggridge,  2 Story,  342; 
Clark  V.  Southwick,  1 Curt.,  299;  Rcrick  r.  Kern,  14  S.  & R.,  271; 
Simms  V.  Marryat,  7 Eng.  L.  & Eq.,  337 ; Curt,  on  C.,  315 ; Mayhew  v. 
Maxwell,  1 Johns.  & Hem.,  315, 

Brief  examination  will  next  be  made  of  the  special  defence  set  up  by 
the  respondents  who  published  the  edition  of  the  work  which  is  the  sub- 
ject of  complaint,  and  also  by  the  respondent  who  edited  the  same,  that  they 
cannot  be  adjudged  liable  to  any  decree  because  they  had  no  notice  of 
the  alleged  trust  or  agreement.  Plenary  proof  is  exhibited  in  the  record 
that  the  senior  partner  of  the  publishing  firm  had  full  knowledge  of  all 
the  circumstances  attending  the  preparation  of  the  notes  and  the  publi- 
cation of  the  two  annotated  editions,  and  also  full  knowledge  of  the 
memorandum  at  the  time  it  was  executed,  and  of  all  the  subsequent 
negotiations  in  respect  to  the  formal  agreement.  Reference  need  only 
be  made  to  the  correspondence  in  the  record,  and  to  his  own  answer  and 


28 


Lawrenci-,t^JEq.  V.  Dana  et  al. 


I, 


deposition  in  tlie  case  m support  of  that  proposition;  and  the  circum- 
stances as  disclosed  in  the  correspondence  sliow,  to  tlie  entire  satisfac- 
tion of  the  Court,  that  the  other  members  of  the  firm  knew,  or  might 
have  known,  wliat  the  claim  of  the  complainant  was  to  tlie  notes,  long 
before  the  contract  for  publishing  the  edition  in  question  was  executed, 
and  all  the  facts  and  circumstances  connected  witli  the  claim,  as  fully  as 
they  were  known  to  their  senior  partner.  Proof  beyond  what  already 
appears  is  certainly  unnecessary  to  show  that  tlie  proprietor  of  the  book, 
and  the  respondent,  Martha  B.  Wheaton,  were  repeatedly  apprised  of 
the  claim  of  the  complainant  in  terms  wliich  could  not  be  misunderstood. 
Their  friend  and  legal  adviser  knew  all  that  had  transpired,  and,  in 
view  of  the  circumstances,  and  tlie  acknowledged  intimacy  of  the 
respondent  who  edited  the  edition,  the  conclusion  of  the  Court  is,  with- 
out hesitation,  that  he  knew  enough  of  the  claim  of  the  complainant  to 
put  him  upon  inquiry.  Ilis  answer  t^nds  strongly  to  support  that 
proposition,  and  the  same  inference  is  fully  jnstilied  by  his  deposition. 
He  admits  that  the  proprietor  of  the  book,  when  the  agreement  that  he 
should  edit  the  edition  in  question  was  made  between  them,  expressed 
the  wish  that  he  should  not  make  any  use  of  the  notes  prepared  by  the 
complainant;  and  in  his  cross-examination  he  states  to  the  effect  that  the 
respondent,  ^lartha  B.  Wheaton,  proposed  to  read  to  liim  all  that  had 
passed  between  her  mother  and  herself,  Mr.  Parsons  and  Mr.  Lawrence, 
but  that  he  declined  to  hear  it,  wishing  to  confine  himself  as  much  as 
possible  to  the  position  of  an  editor.  Some  of  the  remarks  made  by  the 
same  respondent,  in  the  interview  which  took  place  between  him  and  the 
complainant,  and  his  conduct  in  refusing  to  read  the  letter  of  the  com- 
plainant when  it  was  handed  to  him  for  that  purpose,  tend  strongly  in 
the  same  direction.  Nothing  is  better  settled  than  the  rule,  that  what- 
ever puts  a party  upon  inquiry  is  sufficient  notice  in  equity. 

Ordinary  prudence  is  required  of  every  person  dealing  with  trust 
property;  and  if  he  fails  to  investigate  when  put  upon  inquiry,  he  is 
chargeable  witli  all  the  knowledge  it  is  reasonable  to  suppose  he  would 
have  acquired  if  he  had  jicrformed  his  duty.  Hill  v.  Simpson,  7 Ves. 
Jr.,  170;  Kennedy  t.  Green,  3 Myl.  & K.,  722  ; Com.  Dig.,  Chan.,  4 C, 
2;  Smith  v.  Low,  1 Atk.,  489;  3 Sug.  on  V.  and  P.  (10th  ed.),  471  ; 
Jones  u.  Smith,  1 Hare,  43 ; Booth  v.  Varnum,  9 Conn.,  286;  Pitney 
V.  Leonard,  1 Paige,  Ch.  R.,  461 ; Carr  v.  Hilton,  1 Curtis,  390. 
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Constructive  notice  is  held  suflicuvS^B^n  the  ground  tliat  when  a 
partv ’s  about  to  perform  an  act  hy  which  he  has  reason  to  believe  that 
the  riglits  of  a third  person  may  be  allected,  an  inquiry  as  to  the  facts  is 
a moral  duty,  and  diligence  an  act  of  justice.  Hence,  says  Judirc  Duer, 
in  the  case  of  Pringle  v.  Pliillips,  5 Sand.,  S.  C.  R.,  157,  he  proceeds  at 
his  peril  when  he  omits  to  inquire,  and  is  then  chargeable  with  all  the 
knowledge  of  the  facts  that  b}’  a proper  Inquiry  he  might  have  ascer- 
tained. Hawley  r.  Cramer,  4 Cow.,  717;  Williamson  v.  Brown,  20 
Law  Rep.,  397  ; Fulton  Bank  r.  Canal  Co.,  4 Paige,  Ch.  R.,  127  ; Bank  of 
Alex.  V.  Seton,  1 Pet.,  309.  Inquiry  is  a moral  duty  whenever  the 
circumstances  are  such  that  a person  of  ordinary  prudence  woidd  refuse 
to  act;  but  if  a party  under  those  circunrstances  shuts  his  eyes  to  the 
means  of  knowledge  which  he  knows  is  at  hand,  he  then  forfeits  every 
pretence  of  defence,  as  such  conduct  is  equivalent  to  actual  notice  of  all 
the  facts  he  might  have  ascertained  by  a performance  of  his  duty.  !May 
r.  Chapman,  16  Mees.  & Weis.,  355. 

Grant  that  the  several  conclusions  announced  by  the  Court  are  correct, 
still  the  respondents  iusist  that  the  complainant  is  not  entitled  to  a 
decree;  because  they  contend  that  they  have  not  infringed  the  equitable 
right  of  the  complainant  to  the  exclusive  use  of  the  notes  in  question,  nor 
violated  the  terms  of  the  agreement  as  expressed  in  the  memorandum. 

Before  proceeding  to  examine  the  question  of  infringement,  it  will  be 
necessary  to  reproduce,  as  concisely  as  possible,  some  of  the  principal 
issues  upon  the  subject  as  presented  in  the  pleadings. 

Statement  of  the  complainant  i.s,  that,  prior  to  the  last  edition  annotated 
by  him,  there  was  no  book  of  international  law  in  which  all  the  authori- 
ties bearing  upon  the  different  questions  discussed  or  referred  to  in  the 
original  work  of  the  author,  or  in  his  antecedent  annotations,  were  col- 
lected and  presented  in  a convenient  form  for  reference.  Such  authorities?, 
as  he  represents,  consisted  of  judicial  decisions,  diplomatic  discussions  by 
distinguished  diplomatists,  and  dissertations,  treatises  and  lectures  of 
learned  publicists  and  writers  upon  the  law  of  nations ; that  he  under- 
took to  collect  and  present,  and  by  a considerable  amount  of  labor  and 
intellectual  exertion  did  collect  and  present,  in  his  notes  and  in  a con- 
venient form,  with  reference  to  each  question  so  discussed,  the  discus- 
sions and  opinions  as  aforesaid,  translating  such  as  were  in  any  foreign 
language,  and  giving  them  in  full  where  they  seemed  sulliciently  Important 
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to  be  so  presented,  and  in  d‘£®?'^cases  referring  to  them,  giving  the  name 
of  the  book  and  the  page  where  the  passage  could  be  found;  that  many 
of  the  authorities  so  collected,  and  particularly  those  relating  to  diplo- 
matic discussions  and  negotiations,  and  those  showing  the  way  in  which 
cases  involving  principles  of  international  law  have  arisen  between  dif- 
ferent nations  and  been  determined,  are  to  be  found  in  newspapers, 
gazettes,  legislative  debates,  the  series  of  books  such  as  the  Annual  Reg- 
ister and  others  named  or  referred  to  in  the  bill  of  complaint,  not  tx'eatiscs 
on  international  law ; that  there  is  no  book  which  can  serve  as  an  index  or 
digest  to  assist  an  author  in  any  material  respect  in  collecting  such 
authorities ; that  the  number  of  books  and  papers  of  that  nature  exam- 
ined by  him  in  searching  for  the  authorities  and  matters  cited  by  him  is  so 
great,  that  it  is  only  possible  to  make  such  collection  by  devoting  much 
attention  to  the  subject  for  many  years,  and  by  making  and  preserving 
memoranda  of  such  matters  bearing  upon  the  subject  as  from  time  to 
time  they  come  to  the  knowledge  of  a person  giving  a large  share  of  his 
attention  to  such  matters,  and  reading  all  such  books  as  relate  to  the 
subject,  and  availing  himself  of  much  intercourse  with  persons  conver- 
sant with  such  matters.  Corresponding  statement  of  the  respondent  is, 
that  the  plan  of  work  ho  adopted  was  to  take  the  text  of  the  author  of 
the  book  with  his  notes,  and  annotate  the  same  with  original  notes  of 
his  own,  in  the  same  manner  as  if  they  had  never  before  been  annotated ; 
that  it  was  no  part  of  his  plan  to  revise,  reduce,  or  alter  the  complainant’s 
notes,  even  in  such  manner  as  the  law  of  copyright  would  have  permitted 
if  the  complainant  had  had  a copyright  therein  ; but  that  his  course  was, 
after  reading  a topic  in  the  text,  if  he  thought  it  required  annotation,  to 
examine  all  the  works  to  which  he  had  access  bearing  upon  the  topic, 
and,  among  others,  but  not  more  or  differently  than  others,  the  contribu- 
tions of  the  complainant.  When  he  had  made  all  the  examination  he 
thought  necessary,  the  allegation  is,  that  he  then  gave  the  subject  the 
best  reflection  he  could,  and  subsequently  wrote  out  a new  and  original 
note  in  every  instance,  in  manuscript  throughout,  in  his  own  hand  or  that 
of  an  amanuensis,  and  without  other  reference  to,  or  assistance  from, 
any  notes  of  the  complainant  than  as  above  stated. 

The  complainant  also  alleges,  that  in  preparing  the  text  of  his  edition 
he  exercised  a considerable  amount  of  skill  and  judgment  in  the 
arrangement  of  his  annotations,  and  in  combining  and  connecting  them 
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he  charges  that  the  respondents,  in  their  book,  have  copied,  conformed 
to,  and  pirated  the  said  annotated  book  and  tlie  annotations  of  the  same 
whicli  he  prepared;  and  tliat  they  have  used  and  availed  tliemselves  of 
the  said  book  and  annotations  and  the  said  labors  of  the  complainant. 
Responsive  to  the  charge  that  his  notes  are  in  a great  part  taken  and 
copied  from  those  of  the  complainant,  and  that  he  has  pirated  and 
unduly  used  the  contributions  of  the  complainant,  the  respondent  totally 
denies  the  same  and  every  part  thereof.  Evidence  to  show  that  the 
notes  in  the  two  annotated  editions  of  Wheaton’s  Elements  of  Interna- 
tional Law,  as  prepared  by  the  eomplainant,  involved  great  research  and 
labor,  beyond  what  appears  in  those  two  works,  is  unnecessary,  especially 
as  the  allegations  in  the  bill  of  complaint  to  that  effect  are  not  directly 
denied  in  the  answer;  and  it  is  equally  obvious  and  clear  that  the 
results  of  the  research  and  labor  there  exhibited  could  not  well  have 
been  accomplished  by  any  person  other  than  one  of  great  learning,  read- 
ing and  experience  in  such  studies  and  investigations.  Such  a compre- 
hensive collection  of  authorities,  cxnlanations  and  well-considercd 
suggestions,  is  nowhere,  in  the  judgment  of  the  Court,  to  be 
found  in  our  language,  unless  it  be  in  the  text  and  notes  of  the 
author  of  the  original  work.  Uncontradicted  as  these  propositions  are, 
it  would  be  an  act  of  supererogation  to  add  anything  further  in  their 
support.  Much,  also,  has  been  accomplished  by  the  last  editor  of  the 
work  in  the  same  directioa,  and  in  the  collection  and  presentation  of 
similar  matters  wholly  distinct  and  separate  from  what  was  antecedently 
collected  and  presented  by  the  complainant.  But  the  review  and  com- 
parison of  the  merits  of  the  respective  books  are  not  matters  within 
the  province  of  the  Court,  except  so  far  as  the  same  become  neeessary 
in  order  to  decide  tlie  issues  involved  in  the  pleadings.  Stripped  of  all 
mere  form,  the  charge  against  the  respondent  is,  that  he  has  infringed 
the  rights  of  the  complainant;  and  that  question  is  t!»e  only 
one  of  much  importance  which  remains  to  be  considered.  Apart 
from  the  testimony  of  the  parties  themselves,  and  tlic  comparison 
of  the  books,  the  evidence  in  the  case  consists  mainly  of  tlie  testimony 
of  the  two  experts,  and  the  result  of  the  respective  comparisons  made 
by  them,  of  the  notes  and  citations  of  authorities  contained  in  one  of  the 
books  with  those  of  a corresponding  character  contained  in  the  other. 
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pert  witness,  whether  the  several 


notes  and  citations  so  examined  and  compared  are  or  are  not  of  the 
same  character.  Though  admissible  in  all  such  cases,  the  opinions  of 
experts  arc  nevertheless  in  their  nature  secondary  evidence ; but  the  com- 
parisons made  by  them  in  this  case  have  very  much  facilitated  the 
investigations  made  by  the  Court.  Considerable  aid  has  been  derived 
from  that  source,  and  from  the  testimony  of  the  parties ; but  the  Court 
has  found  it  necessary  to  re-examine  the  comparisons  made  by  the  wit- 
nesses, and  to  make  othei’S  for  themselves,  in  order  to  come  to  a satis- 
factory conclusion.  Regarded  as  a basis  to  enable  the  Court  to  com- 
pare one  book  with  the  other,  the  results  given  by  the  experts,  as  exhib- 
ited in  their  depositions,  have  proved  to  be  of  great  service  to  the  Court 
in  estimating  the  weight  to  be  given  to  their  respective  opinions.  Com- 
plicated as  the  facts  arc,  the  examination  of  the  case  has  imposed  much 
labor  u{)Ou  the  judges ; but  the  investigation  has  been  made  with  care, 
and  continued  from  time  to  time  until  both  arc  satisfied  that  the  Court 
is  prepared  to  render  a just  decision.  Like  other  controversies  of  a 
similar  character,  the  issue  upon  the  merits  presents  two  ques- 
tions, one  of  fact  and  the  other  of  law.  Stated  iu  brief  terms,  the 
question  of  fact  is,  what  use  did  the  respondent  who  edited  the  edition 
in  question  make  of  the  complainant’s  notes  ? And  the  question  of  law 
presented,  inasmuch  as  it  is  conceded  that  lie  used  the  same  to 
some  extent,  is,  was  that  use  allowable,  or  was  it  of  a character 
and  to  such  an  extent  that  it  infringed  the  complainant’s  rights. 
Direct  evidence  upon  tlie  subject  is  unattainable,  as  the  respond- 
ent states  that  he  cannot  remember  nor  undertake  to  give  the  authors 
from  whom  lie  derived  any  particular  class  of  citations.  Difficult 
though  it  be  to  make  proof,  still  the  complainant  is  not  entitled  to 
any  decree,  unless  he  proves  infringement,  as  alleged,  to  the  satisfaction 
of  the  Court,  as  the  burden  in  that  issue  is  always  upon  the  party 
making  the  charge.  Except  that  the  burden  is  upon  the  complainant, 
the  same  difiiculty  is  experienced  by  the  respondents  in  their  efforts  to 
prove  the  affirmative  allegations  of  the  answer,  and  consequently  both 
parties  are  obliged  to  rely  chiefly  ujion  a comparison  of  the  contents  of 
the  respective  books,  as  the  best  evidence  which  either  party  is  able  to 
produce.  Examination  of  the  notes  contained  in  the  respective  books 
will  show,  that  the  description  given  of  them  by  one  of  the  respondents’ 
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witnesses  is  quite  accurate.  He  stiil^i^^lo  effect,  that  they  arc  cither 
statements  of  historical  events,  accounts  of  legislative  debates,  narra- 
tives of  diplomatic  discussions,  negotiations  or  correspondence,  ab- 
stracts of  cases  in  the  Courts  or  judicial  tribunals  of  different  countries, 
or  sutnmaries  of  other  text-writers  or  essayists  on  international  law, 
and  other  kindred  topics,  accompanied  with  references  to  the  books  and 
documents  where  the  matters  are  to  be  found.  Such  authorities  and 
references  of  the  kind  mentioned  are  very  numerous  in  the  edition  con- 
taining the  notes  of  the  complainant,  and  he  contends  that  the  respond- 
ent has  made  a mucli.  larger  use  of  such  notes,  references  and  authori- 
ties, including  those  collected  and  presented  by  him  to  illustrate  par- 
ticular topics  of  international  law,  than  the  law  of  copyright  or  the 
agreement  between  him  and  Mrs.  Wheaton,  as  expressed  in  the  memo- 
randum, will  permit.  Xumerous  instances  are  given  where  the  same 
topics  are  illustrated  in  the  two  works  by  reference  to  the  same 
historical  facts  or  diplomatic  negotiations,  and  where  the  views 
expressed  are  supported  by  the  citation  of  the  same  books, 
pamphlets,  debates  and  newspapers ; and  the  complainant  contends 
that  these  coincidences  occur  in  instances  so  numerous  that  it 
is  past  belief  that  they  could  be  accidental ; and  he  insists  that 
the  just  inferences  to  be  drawn  from  these  coincidences,  when 
taken  in  connection  with  the  admission  of  the  respondent  that  he  did 
make  some  use  of  the  complainant’s  book  for  the  purposes  of  reference, 
fully  sustain  the  burden  of  proof  on  his  part,  and  justify  the  conclusion 
that,  in  each  particular  instance  in  wnich  the  citations  and  authorities 
are  the  same,  they  were  in  fact  taken  from  his  book,  unless  the 
respondent  can  explain  these  coincidences,  or  show  that  the  citations  and 
authorities  were  derived  from  some  other  quarter.  Weighed  as  required 
by  the  rules  of  circumstantial  evidence,  the  complainant  contends  that 
these  coincidences  of  fact,  as  cxhil)ited  in  the  two  books,  are  not  only 
consistent  with  the  charge  of  infringement,  but  that  they,  taken  as  a 
whole,  are  absolutely  inconsistent  with  any  other  theory,  which  is  the 
test  usually  applied  incases  where  proof  is  required  beyond  any  reason- 
able doubt.  Great  latitude  is  justly  allowed  by  the  law  to  the  reception 
of  indirect  or  circumstantial  evidence,  the  aid  of  which  is  constantly 
required  in  the  administration  of  justice;  and  whenever  the  necessity  for 
a resort  to  such  evidence  arises  cither  from  the  nature  of  the  inquiry  or 
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the  failure  of  direct  proo^*'xA-®^^®^7iis  to  testimony  on  the  ground  of 
irrelevancy,  even  in  common  law , suits,  are  not  favored,  for  the  reason 
that  the  force  and  effect  of  circumstantial  facts  usually  and  almost 
necessarily  depend  upon  their  connection  with  each  other.  Circum- 
stances altogether  inconclusive,  if  separately  considered,  may,  by  their 
number  and  joint  operation,  especially  if  corroborated  by  moral  coinci- 
dences, be  sufficient  to  constitute  full  and  conclusive  pi’oof.  Castle 
et  al.  V.  Ballard,  23  How.,  187;  1 Stark  Ev.,  58,  862. 

Instances  quite  numerous  are  also  given  where  clerical  and  typographi- 
cal errors  and  peculiarities,  including  special  translations,  are  repro- 
duced in  the  edition  prepared  by  the  respondent ; and  the  Court  is 
reminded  in  argument  that  cases  have  arisen  where  the  strongest  proof 
of  copying  consisted  “ in  the  coincidence  of  errors.”  Jeremy,  Eq. 
Jurisd.,  322.  Where  the  question  is  whether  the  defendant  in  preparing 
his  book  had  before  him  and  copied  or  imitated  the  book  of  the  plaintiff, 
it  is  manifest,  says  Mr.  Curtis,  that  this  kind  of  evidence  is  the  strongest 
proof,  short  of  direct  evidence,  of  which  the  fact  is  capable.  Curtis  on 
C.,  255 ; Murray  v.  Bogue,  1 Drewry,  367 ; Spiers  v.  Brown,  6 W.  R., 
353.  Other  authorities  may  be  cited  where  the  presumptions  arising 
from  the  identity  of  inaccuracies  is  carried  much  further,  and  where  it  is 
held  that  when  a considerable  number  of  passages  are  proved  to  have  been 
copied  by  the  copying  of  the  blunders  in  them,  other  passages  which  are 
the  same  with  passages  in  the  original  book  must  be  presumed  j)rima 
facie  to  be  likewise  copied,  though  no  blunders  occur  in  them.  Mawman 
V.  Tegg,  2 Russ.,  394;  Longman  v.  Winchester,  16  Ves.  Jr.,  269. 

Coincidence  of  citation  is  also  invoked  by  the  complainant  as  evidence 
of  copying;  and  the  instances  given  as  examples  are  many  where  the 
authorities  are  cited  in  the  same  way,  that  is,  by  volume  and  page,  or 
by  chapter  and  section,  as  the  case  may  be,  and  from  the  same  edition 
of  the  work,  and  from  the  same  place. 

Identity  in  the  plan  and  arrangement  of  the  notes,  and  in  the  mode 
of  combining  and  connecting  the  same  with  the  text,  is  also  invoked  by 
the  complainant,  as  strongly  supporting  the  charge  of  infringement; 
and  it  is  quite  apparent,  on  a comparison  of  the  two  books,  that  the 
instances  of  identity  in  that  respect  are  numerous  and  pervading. 
Copyright  may  justly  be  claimed  by  an  author  of  a book  who  has  taken 
existing  materials  from  sources  common  to  all  wiitcrs,  and  arranged 
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"iven  them  an  application 


unknown  before,  for  the  reason  tliat  in  so  doing  ho  has  exercised  skill 
and  discretion  in  making  tlie  selections,  arrangement  and  combination, 
and  having  presented  something  that  is  new  and  useful,  he  is  entitled  to 
the  exclusive  enjo\nnent  of  his  improvement,  as  provided  in  the  copyright 
act.  Gray  v.  Russell,  I Story,  11;  Lewis  v.  Fullarton,  2 Reav.,  6; 
Greene  v.  Rishop,  1 CliCf,  199;  Emerson  v.  Davies,  3 Story,  768;  Story 
V.  Holcombe,  4 McLean,  309.  Rooks  “made  and  composed”  in  that 
manner  arc  the  proper  subjects  of  copyright;  and  the  author  of  such  a 
book  has  as  much  right  in  his  plan,  arrangement  and  combination  of  the 
materials  collected  and  presented,  as  he  has  in  his  thoughts,  sentiments, 
reflections,  and  opinions,  or  in  the  modes  in  which  they  arc  therein 
expressed  and  illustrated;  but  he  cannot  prevent  others  from  using  the 
old  material  for  a different  purpose.  All  he  acquires  by  virtue  of  the 
copyright  is  “ the  sole  right  and  liberty  of  printing,  reprinting,  publish- 
ing and  vending  such  book"  for  the  period  prescribed  by  law.  Others 
may  use  the  old  materials  for  a different  purpose,  but  they  cannot  copy 
and  use  his  improvement,  which  includes  his  plan,  arrangement  and 
combination  of  the  materials,  as  well  as  the  materials  themselves  of 
which  the  book  is  made  and  composed.  Emerson  v.  Davies,  3 Story, 
768;  Curtis  on  C.,  180;  Gray  v.  Russell,  1 Story,  17. 

Many  other  facts  and  circumstances  are  adduced  by  the  complainant 
in  support  of  the  charge  of  infringement;  but  the  classes  mentioned  will 
be  sufficient  for  the  present  investigation,  as  it  is  not  tlie  purpose  of  the 
Court  to  enter  into  the  details  of  the  evidence.  Infringement  in  any  and 
every  form,  as  alleged  in  the  bill  of  complaint,  is  denied  in  the  answer; 
and  the  respondent,  in  addition  to  such  denials,  has  presented  in  proof 
and  in  argument  very  elaborate  and  minute  explanations  of  all  the 
principal  facts  and  instances  adduced  by  the  complainant  in  support  of 
the  charge  of  infringement.  Separate  examination  at  this  time  of  each 
one  of  the  explanations  so  given  would  be  impracticable,  and  any  par. 
tial  review  of  them  in  the  opinion  would  necessarily  be  unsatisfactory,  as 
it  would  afford  ground  for  inference  that  the  re.siduc  had  been  over- 
looked, or  that  they  had  not  been  duly  considered.  Suffice  it  to 
say,  that  they  have  all  been  read,  studied,  and  made  the  subject 
of  careful  comparison  with  the  facts  and  circumstances  adduced 
by  the  complainant;  but  the  conclusion  of  the  court  is  that  they 
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proofs  of  the  complainant,  to  which  it  was  intended  they  should  be 
applied.  But  the  respondent  contends  that,  even  if  it  be  true  that  mat- 
ters of  fact,  citations  and  authorities  have  been  borrowed  to  a considera- 
ble extent,  he  had  a right  to  take  them,  as  the  use  he  made  of  them  was 
substantially  new,  and  different  from  that  made  by  the  complainant  in 
the  two  prior  annotated  editions  of  the  work,  because  they  were  used  by 
him  in  illustration  of  new  and  original  propositions.  Secondly,  he  con- 
tends that  the  complainant  is  not  entitled  to  any  decree  on  account  of 
any  use  he  has  made  of  the  matters  of  fact,  citations  and  authorities  ex- 
hibited in  those  editions,  because,  as  he  insists,  the  use  he  so  made 
amounts  to  no  more  than  a fair  and  original  abridgment  of  the  former 
editions.  The  doctrine  of  now  and  different  use  in  the  law  of  copyright  ap- 
plies more  particularly  to  the  old  materials,  and  not  the  materials  of  a 
work  like  tliat  of  the  last  annotated  edition  of  the  complainant,  where 
the  materials  col’.ected  are  much  abridged,  and  sometimes  paraplirased 
and  newdy  arranged,  and  combined  with  the  text  of  the  original  work. 
Beyond  all  doubt  he  might  take  the  old  materials  as  found  in 
the  sources  from  which  the  matters  of  fact,  citations  and  authori- 
ties of  the  complainant  were  drawn,  and  use  them  as  he  pleased 
in  illustration  of  new  and  original  propositions,  or  for  any  other 
purpose  not  substantially  the  same  as  that  to  wdiich  they  are  ap- 
plied in  the  annotated  editions  edited  by  the  complainant;  but  he 
could  not  borrow  the  materials  as  therein  collected  and  furnished,  nor 
could  he  rightfully  use  the  plan  and  arrangement,  or  the  mode  by  which 
they  are  Cf  inbiued  with  the  text,  be}’ond  the  extent  falling  within  the 
definition  of  fair  use,  which  rule  is  only  applicable  to  the  materials,  and 
not  to  the  plan,  arrangement  and  mode  of  operation.  Proper  attention 
to  the  nature  of  the  charge  in  the  bill  of  complainant  will  show  that 
the  doctrine  of  new  and  different  use  is  wholly  inapplicable  to  the 
matter  in  issue  between  the  parties,  because  the  charge  is,  that  the  re- 
spondent has  borrowed  the  matters  of  fact,  citations  and  authorities 
collected  and  presented  in  the  notes  of  the  complainant,  and  not  that  he 
has  made  the  same  use  of  the  old  materials.  On  the  contrary,  the 
charge  is,  that  he  has  not  consulted  the  old  materials  at  all,  but  that  he 
has  borrowed  the  matters  of  fact,  citations  and  authorities  exhibited  in 
his  book  from  the  matters  of  fact,  citations  and  authorities  as  collected. 
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arranged  and  combined  with  the  two  annotated  editions. 

Lven  supposing  the  rule  to  be  otherwise,  and  that  a second  writer  may 
• take  bodily  the  matters  of  fact,  citatioas  and  authorities  collected,  ar- 
ranged and  combined,  as  in  the  two  annotated  editions  before  the 
Court,  if  the  use  he  makes  of  the  materials  is  substantially  new  and 
different,  still  the  concession  will  not  benefit  the  respondent,  as  his 
edition  of  the  work,  except  the  new  materials  collected  and  presented, 
occupies  the  same  field  and  was  designed  for  the  same  class  of  readers, 
and  was  “ made  and  composed  ” for  the  same  general  purpose.  Un- 
supported by  the  evidence,  as  the  theory  of  fact  involved  in  the  propo- 
sition is,  it  is  quite  clear  that  it  cannot  furnish  any  defence  for  the 
respondent,  even  if  the  principle  is  correct.  Argument  to  show  that  an 
author  may  have  a copyright  in  his  notes  to  an  older  work,  though  the 
materials  collected  are  not  new,  is  uimecossary,  as  the  proposition  is 
elementary,  if  it  appear  that  they  have  never  before  been -collected  and 
embodied.  Gray  v.  Russell,  1 Story,  11. 

Tlie  respondent’s  second  proposition  deserves  more  consideration,  as 
it  presents  a defence  applicable  to  the  main  issue  involved  in  the  plead- 
ings. Concisely  stated,  the  proposition  is,  that,  even  conceding  that  he 
borrowed  materials  from  the  prior  annotated  editions  to  a considerable 
extent,  still  the  quantity  so  taken  and  used  did  not  amount  to  more  than 
a fair  and  original  abridgment  of  the  former  annotated  editions.  Third 
persons  cannot  make  any  use  of  a patented  invention  without  the  consent 
or  license  of  the  patentee,  because  he  acquires,  by  virtue  of  his  letters 
patent  issued  under  the  patent  act,  the  full  and  exclusive  right  and  liberty 
of  making  and  using  his  invention,  as  well  as  of  vending  it  to  otliers  to 
be  used,  for  the  term  allowed  by  law ; but  the  right  seen  red  to  the  author 
or  proprietor  of  a book  is  only  “ the  sole  right  and  liberty  of  printing, 
reprinting,  publishing  and  vending  such  book,”  which,  as  construed  by 
the  Courts,  means  the  exclusive  right  to  multiply  copies  for  the  benefit 
of  the  author  or  his  assigns.  Stephens  v.  Cady,  14  IIow.,  330 ; Reade  v. 
Lacy,  1 Johns.  & Hem  , 526 ; Millar  v.  Taylor,  4 Burr.,  2311;  Stowe  v. 
Thomas,  5 Am.  L.  Reg.,  228.  Courts  have  sometimes  supposed  that  the 
same  rule  of  decision  should  be  applied  to  a copyriglit  as  to  a patent 
for  a machine,  and  consequently  that  an  abridgment  of  an  original  work 
made  and  condensed  by  another  person  without  the  consent  of  the  author 
of  the  original  \vork  ought  to  be  regarded  as  an  infringement;  but  the 
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language  of  tlie  respective' 'i^'V^^tJongress  making  provision  for  the 
protection  of  such  rights  is  different ; and  the  opposite  doctrine  has  been 
too  long  established  to  be  considered  at  the  present  time  as  open  to  con- 
troversy. Story  V.  Holcombe,  4 McLean,  309.  Whatever  might  be 
thought  if  the  question  was  an  open  one,  it  is  too  late  to  agitate  it  at  the 
present  time,  as  the  rule  is  settled  that  the  publication  of  an  unauthorized 
but  bond  fide  abridgment  or  digest  of  a published  literary  copyright,  in 
a certain  class  of  cases  at  least,  is  no  infringement  of  the  original. 
Phillips  on  C.,  171;  Newbery’s  case,  Llofft  R.,  775;  Dodsley  v.  Kin- 
nersley.  Ambler,  403 ; Wliittiugham  r.  Wooler,  2 Swanst.,  428;  Gyles 
V.  Wilcox,  2 Atk.,  141. 

Strong  doubts  are  expressed  by  Mr.  Curtis,  whether  the  definition  of 
an  allowable  abridgment  as  given  in  the  earlier  cases  can  be  sustained, 
except  as  applied  to  such  works  as  histories,  or  works  composed  of 
translations,  and  others  of  like  kind ; but  it  was  decided  in  this  Court 
in  the  case  of  Folsom  v.  Marsh,  2 Story,  105,  that  an  abridgment  in 
which  there  is  a substantial  condensation  of  the  materials  of  the  original 
work,  and  which  required  intellectual  labor  and  judgment  to  make  the 
same,  does  not  constitute  an  infringement  of  the  copyright  of  the  original 
author ; and  the  Court,  as  now  constituted,  is  inclined  to  adopt  that  rule 
in  cases  where  it  also  appears  that  the  abridgment  was  made  bond  fide 
as  such,  and  that  it  is  not  of  a character  to  supersede  the  copyrighted 
publication.  Unless  it  be  denied  that  a legal  copyright  secures  to  the 
author  the  sole  right  and  liberty  of  printing,  reprinting,  publishing  and 
vending  the  book”  copyrighted,  it  cannot  be  held  that  an  abridgment,  or 
digest  of  any  kind,  of  the  contents  of  the  copyrighted  publication,  which 
is  of  a character  to  supersede  the  original  work,  is  not  an  infringement 
of  the  franchise  secured  by  the  copyright.  What  constitutes  a fair  and 
bond  fide  abridgment  in  the  sense  of  the  law  is,  or  may  be,  under  parti- 
ticular  circumstances,  one  of  the  most  difficult  questions  which  can  well 
arise  for  judicial  consideration;  but  it  is  well  settled  that  a mere  selection 
or  different  arrangement  of  parts  of  the  original  work  into  a smaller 
compass  will  not  be  held  to  be  such  an  abridgment.  Cam[)bell  v. 
Scott,  11  Sim.,  38  and  note;  Gyles  v.  Wilcox,  2 Atk.,  141;  Folsom 
V.  Marsh,  2 Story,  107.  Substantially  the  same  views  are  expi-csscd  in 
the  case  of  Tinsley  v.  Lacy,  1 Hem.  and  Miller,  753;  and  the  vice- 
chancellor  in  that  case,  in  speaking  of  the  authorities  by  which  fair 
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abridgments  have  been  sustained,  that  the  Courts  have 

gone  far  enough  in  that  direction,  and  adds  tliat  it  is  didicult  to  acqui- 
esce in  the  reason  sometimes  given,  that  the  compiler  of  an  abridgment 
is  a benefactor  to  mankind,  by  assisting  in  the  diffusion  of  knowledge. 
Viewed  in  the  light  of  these  principles,  it  is  quite  clear  tliat  the  book  of 
the  respondent,  even  if  it  could  be  regarded  as  an  abridgment  of  the 
prior  editions,  must  still  be  held  to  be  an  inlfingement  of  the  same;  but 
the  Court  is  of  the  opinion  that  it  is  not  an  abridgment  of  those  editions, 
in  any  sense  known  to  the  law  of  copyright.  Instead  of  being  an 
abridgment  of  the  prior  editions,  it  is  precisely  wliat  it  purports  to  be 
a reprint  of  the  text  of  the  author,  with  notes  by  a new  editor;  and  the 
proofs  are  full  to  the  point  that  he  was  employed  to  edit  a new  edition 
of  the  work,  to  supersede  the  antecedent  editions  annotated  by  the  com- 
plainant. Instructed  as  he  was  to  make  no  use  of  the  couiplaina  t’s 
notes,  his  principal  defence  still  is,  that  he  complied  with  those  instruc- 
tions, and  that  he  did  not  make  any  use  of  tlie  notes  in  his  edition, 
beyond  what  is  allowable  as  fair  quotations  from  the  published  work  of 
a prior  author  treating  upon  the  same  suliject.  Cojiying  is  not  confined 
to  literal  repetition,  but  includes  also  the  various  modes  in  which  the 
matter  of  any  publication  may  be  adopted,  imitated  or  transferred,  with 
more  or  less  colorable  alterations  to  disguise  the  source  from  which 
the  material  was  derived ; nor  is  it  necessary  that  the  whole  or  even  tlie 
larger  portion  of  a work  should  be  taken,  in  order  to  constitute  an  inva- 
sion of  a copyright.  Some  use  may  be  made  by  a subsequent  writer  of 
the  contents  of  a book  or  treatise  antecedently  made,  composed  and 
copyrighted  by  another  person,  in  making  and  composing  a new  book 
upon  the  same  subject,  whether  the  contents  of  the  antecedent  book  or 
treatise  were  wholly  original,  or  were  partly  original,  and  partly  made 
up  of  selections  from  other  autliors.  Copyright  differs  in  this  respect 
from  patent  right,  which  admits  of  no  use  of  the  patented  thing  without 
the  consent  or  license  of  the  patentee.  Persons  making,  using,  or  vend- 
ing to  others  to  be  used,  the  patented  article  are  guilty  of  infringing  the 
letters  patent,  even  though  they  may  have  subsequently  invented  the 
same  thing  without  any  knowledge  of  the  existence  of  the  letters  patent ; 
but  the  recomposition  of  the  same  book  without  copying,  though  not 
likely  to  occur,  would  not  be  an  infringement.  Coincidence,  if  perfect, 
is  sufficient  to  prove  the  infringement  of  a patent,  as  the  charge  is  that 
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the  defendant,  if  it  be  a uas  made  machines  in  the  similitude  f 

tlie  patented  machine,  and  with  the  same  mode  of  operation.  Copying 
is  essential  to  constitute  an  infringement  of  copyright,  but  identity  of  con- 
tents, arrangement  and  combination,  is  strong  evidence  that  the  second 
book  was  borrowed  from  the  first,  as  it  is  highly  improbable  that  two 
authors  would  express  their  thoughts  and  sentiments  in  the  same  language 
throughout  a book  or  treatise  of  any  considerable  size,  or  adopt  the 
same  arrangement  or  combination  in  their  publication.  Reade  v.  Lacy, 
1 Johns.  & Ilem.,  526.  Great  difficulty  attends  every  attempt  to  de- 
fine in  definite  terras  the  privilege  allowed  by  law  to  a subsequent 
wu’iter  to  use  without  consent  or  license  the  contents  of  a book  or  trea- 
tise antecedently  made,  composed  and  copyrighted  by  another  author ; or 
to  mark  the  bouudaries  of  the  privilege  of  such  subsequent  writer  to 
borrow  the  materials  in  a book  like  the  annotated  editions  of  the  com- 
plainant, where  the  materials  have  been  selected  from  such  a variety  of 
sources,  and  where  the  materials  so  selected  are  arranged  and  combined 
with  certain  chosen  passages  of  the  text  of  the  original  work,  and  in  a 
manner  showing  the  exercise  of  discretion,  skill,  learning,  experience  and 
judgment.  Decided  cases  are  referred  to  where  the  principal  criterion 
of  determination  is  held  to  be  the  intent  with  which  the  person  acted 
who  is  charged  with  infringement.  Remarks  to  that  effect  are  to  be 
found  in  the  0[)inion  of  the  Court  in  the  case  of  Cary  v.  Kearsley,  4 
Esp.  R.,  170,  and  the  decision  in  the  case  of  Spiers  v.  Brown,  6 W.  R., 
353,  refusing  the  application  for  an  injunction,  turned  to  some  extent 
upon  the  same  consideration;  but  the  vice-chancellor  (now  chancellor) 
refused  to  apply  that  doctrine  in  the  subsequent  case  of  Scott  v.  Stan- 
ford, Law  Rep.,  3 Eq.,  722,  and  explained  the  grounds  of  his  ruling  in 
the  former  case,  which  show  that  he  would  not  sanction  that  rule  in  any 
case  unless  it  appeared  that  the  defendant  had  bestowed  such  mental 
labor  upon  what  he  had  taken  as  to  produce  an  original  result.  Evi- 
dence of  innocent  intention  may  have  a bearing  upon  the  question  of 
“ fair  use ; ” and  where  it  appeared  that  the  amount  taken  was  small,  it 
would  doubtless  have  some  probative  force  in  a Court  of  Equity  in  de- 
termining whether  an  application  for  an  injunction  should  be  granted  or 
refused : but  it  cannot  be  admitted  that  it  is  a legal  defence  where  it 
appears  that  the  party  setting  it  up  has  invaded  a copyright.  Cary  v. 
Faden,  5 Ves.,  23;  Reade  v.  Lacy,  1 Johns.  & llem.,  526;  Bramwell  v. 
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Halcomb,  3 Myl.  & Cr.,  738.  have  devised  safer  rules 

upon  the  subject  than  Judge  Story.  He  held  that,  to  constitute  an  in- 
vasion of  copyright,  it  was  not  necessary  that  the  wliole  of  a work  should 
be  copied,  nor  even  a large  portion  of  it,  in  form  or  substance ; tliat 
if  so  much  is  taken  that  the  value  of  the  original  is  sensibly  diminished, 
or  the  labors  of  the  original  author  are  substantially  to  an  in- 
jurious extent  appropriated  by  another,  that  is  sufficient  in  point 
of  law  to  constitute  an  infringement;  that,  in  deciding  questions  of 
this  sort.  Courts  must  look  to  the  nature  and  objects  of  the  selections 
made,  the  quantity  and  value  of  the  materials  used,  and  the  degree  in 
which  the  use  may  prejudice  the  sale  or  diminish  the  profits,  or  super- 
sede the  objects  of  the  original  work.”  Folsom  vs.  Marsh,  2 Story,  116. 
Mere  honest  intention  on  the  part  of  the  appropriator  will  not  suffice, 
said  Vice-Chancellor  Wood,  as  the  Court  can  only  look  at  the  result,  and 
not  at  the  intention  in  the  man’s  mind  at  the  time  of  doing  the  act 
complained  of,  and  ho  must  be  presumed  to  intend  all  that  the  publica- 
tion of  his  work  effects.  Scott  v.  Stanford,  Law  Rep.,  3 Eq.,  723; 
Hodges  V.  Welsh,  2 Irish.  Eq.  R.,  266.  Twenty  years  before  that 
decision  was  made,  Mr.  Curtis  in  his  valuable  work  on  the  law  of  copy- 
right expressed  the  same  views,  and  this  Court  entertains  no  doubt 
they  are  correct.  Curtis  on  C.,  240.  Recent  decisions  afford  more 
ample  protection  to  copyright  than  those  of  an  earlier  date,  and  they 
also  restrict  the  privilege  of  the  subsequent  writer  or  compiler  in 
respect  to  the  use  of  the  matter  protected  by  the  copyright  within  nar- 
rower limits.  Express  decision  in  Kelley  v.  Morris,  Law  Rep.,  1 Eq.  697, 
is,  that  in  the  case  of  a map,  guide-book  or  directory,  or  the  like,  where 
there  are  certain  common  objects  of  information  which  must,  if  described 
correctly,  be  described  in  the  same  words,  a subsequent  compiler  is 
bound  to  do  for  himself  that  which  was  done  by  the  first  compiler ; that 
he  is  not  entitled  to  take  one  word  of  the  information  published  without 
independently  working  out  the  matter  for  himself  so  as  to  arrive  at  the 
same  result  from  the  same  common  sources  of  information,  and  that  the 
only  use  he  can  make  of  a previous  publication  of  that  kind  is  to  verify 
his  own  calculations  and  results  when  obtained.  Riglits  secured  by 
copyright  arc  property  within  the  meaning  of  the  law  of  copyright,  and 
whoever  invades  that  property  beyond  the  privilege  conceded  to  subse- 
quent authors  commits  a tort,  and  is  liable  to  an  action.  None  of  these 
12 
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rules  of  decision  are  incifilr  ,-nrith  the  'privilege  of  a subsequent 
writer  to  make  what  is  called  a fair  use  of  a prior  publication ; but  their 
effect  undoubtedly  is,  to  limit  that  privilege  so  that  it  shall  not  be 
exercised  to  an  extent  to  work  substantial  injury  to  the  property  which 
is  under  the  legal  protection  of  copyright.  Reviewers  may  make 
extracts  sufficient  to  show  the  merits  or  demerits  of  the  work,  but  they 
cannot  so  exercise  the  privilege  as  to  supersede  the  original  book. 
Sufficient  may  be  taken  to  give  a correct  view  of  the  whole,  but  the 
privilege  of  making  extracts  is  limited  to  those  objects,  and  cannot  be 
exercised  to  such  an  extent  that  the  review  shall  become  a substitute 
for  the  book  reviewed.  Story  v.  Holcombe,  4 McLean,  309.  Examined 
as  a question  of  strict  law,  apart  from  exceptional  cases,  the  privilege 
of  fair  use  accorded  to  a subsequent  writer  must  be  such,  and  such 
only,  as  will  not  cause  substantial  injury  to  the  proprietor  of  the  first 
publication;  but  cases  frequently  arise  in  which,  though  there  is  some 
injury,  yet  equity  will  not  interpose  by  injunction  to  prevent  the  further 
use,  as  where  the  amount  copied  is  small  and  of  little  value,  if  there  is 
no  proof  of  bad  motive,  or  where  there  is  a well  founded  doubt  as  to 
the  legal  title,  or  where  there  has  been  long  acquiescence  in  the  infringe- 
ment, or  culpable  laches  and  negligence  in  seeking  redress,  especially  if 
it  appear  that  the  delay  has  misled  the  respondent.  Sweet  v.  Cater, 
11  Sim.,  580;  Tinsley  r.  Lacy,  1 H.  & M.,  752;  Spiers  u.  Brown,  6 
W.  R.,  353;  Strahan  v.  Graham,  15  W.  R.,  487;  Brarawell  v.  Hal- 
comb, 3 Myl.  & Cr.,  738;  Readc  v.  Lacy,  1 Johns.  & Hem.,  527; 
Jarrold  v.  Houlston,  3 Kay  & Johns.,  717;  Lewis  v.  Fullarton,  2 
Beav.,  6 ; Bell  v.  Whitehead,  17  L.  T.,  141 ; Curtis  on  C.,  326  ; Saunders 
V.  Smith,  3 Myl.  & Cr.,  711. 

Guided  by  the  rules  of  law  as  already  explained,  the  Court,  after 
having  examined  the  whole  case  with  care,  is  of  the  opinion  that  many  of 
the  notes  presented  in  the  edition  edited  by  the  respondent,  whose  case 
is  under  consideration,  do  infringe  the  corresponding  notes  in  the  two 
editions  edited  and  annotated  by  the  complainant,  and  that  the  respond- 
ent borrowed  very  largely  the  arrangement  of  the  antecedent  edition,  as 
well  as  the  mode  in  which  the  notes  in  that  edition  are  combined  and 
connected  with  the  text.  Judge  Story  held,  in  the  case  of  Emerson  v. 
Davies,  3 Story,  780,  that  every  author  had  a copyright  in  the  plan, 
arrangement  and  combination  of  his  materials,  and  in  his  mode  of  illus- 
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trating  his  subject,  if  it  be  new  and 


; and  it  was  also  held,  in 


Greene  v.  Bishop,  1 Cliff.,  199,  that  there  may  be  a valid  copyright  in 
the  plan  of  a book,  as  connected  witli  the  arrangement  and  combination 
of  the  materials ; and  no  doubt  is  entertained  that  both  those  dcci.sions 
were  correct ; but  it  is  a mistake  to  suppose  that  a subsequent  writer 
can  be  held  to  have  infringed  a book  where  he  has  not  borrowed  any  of 
the  materials  of  w'hich  the  book  is  composed.  New  materials  are  cer- 
tainly the  proper  objects  of  copyright;  and  old  materials,  when  subse- 
quently collected,  arranged  and  combined  in  a new  and  original  form 
are  equally  so : and  in  either  case,  the  plan,  arrangement  and  combination 
of  the  materials  arc  as  fully  protected  by  the  copyright  as  the  materials 
embodied  in  the  plan,  arrangement  and  combination.  Damages  may  be 
recovered  in  either  of  the  supposed  cases  for  the  infringement  of  the 
property  protected  by  the  copyright ; but  the  property  in  the  latter  case 
consists  chiefly,  if  not  entirely,  in  the  plan,  arrangement  and  combina- 
tion of  the  materials  collected  and  presented  in  the  book,  as  any  other 
person  may  collect  from  the  original  sources  the  same  materials,  and 
arrange  and  combine  them  in  any  other  manner  not  substantially  the 
same  as  that  of  the  antecedent  author.  Barfield  v.  Nicholson,  2 Sim. 
& Stu.,  6. 

Detailed  specification  of  the  instances  of  infringement  as  shown  by  a 
comparison  of  the  two  books,  would  be  impracticable,  and  will  not  be 
attempted ; as  the  settled  practice  in  equity  is,  where  the  works  are 
voluminous  and  of  a comple.x  character,  containing,  as  in  this  case, 
much  original  matter  mixed  with  common  property,  the  cause  wilt  at  some 
stage  of  the  case  be  referred  to  a master  to  state  the  facts,  together  with 
his  opinion,  for  the  consideration  of  the  Court.  Much  the  better  course  is 
to  make  the  reference  before  the  final  hearing;  but  the  parties  in  this 
case  waived  any  reference  at  that  stage  of  the  cause,  and  elected  to 
proceed  to  final  hearing  without  any  such  report.  Cases  arise  where 
the  Court  under  such  circumstances  would  not  order  a reference,  but 
w'ould  proceed  to  compare  the  books  and  ascertain  the  details  of  the 
infi'ingcment ; but  the  case  before  the  Court  is  far  too  complex  to  admit 
of  that  course  of  action.  Curtis  on  C.,  325 ; Mawman  v.  Tegg,  2 Russ., 
400;  2 Story  Eq.  Jurisp.,  § 941.  Details  have  been  examined  as  far 
as  practicable,  consistent  with  the  claims  of  other  official  duties,  but  the 
judges  are  of  the  opinion  that  they  should  be  further  examined,  and  the 
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t::e  infringement,  as  the  danger  of  injustice  cannot  well  be  avoided  in 
any  other  way.  New  matter  of  value  has  been  collected  and  presented 
by  the  respondent,  and  he  has  added  much  that  is  valuable  in  his 
references  to  events  which  have  occun-ed  since  the  publication  of  the 
last  preceding  annotated  edition.  Whatever  may  have  been  the  rule  in 
the  earlier  history  of  equity  jurisprudence,  it  is  now  settled  law  in  this 
Court  that  a book  may  in  one  part  of  it  infiinge  the  copyright  of 
another,  while  in  other  parts  it  may  be  entirely  original  and  the  proper 
object  of  a copyright;  and  in  such  a case  it  was  held  in  Greene  v. 
Bishop,  1 ClilF.,  201,  that  the  remedy  will  not  bo  extended  beyond  the 
injury. , Preceding  that  decision,  tlie  same  rule  had  been  adopted  in 
Story  V.  llalcoinbe,  4 McLean,  315,  in  which  the  opinion  was  given  by 
the  late  Mr.  Justice  McLean.  Modern  practice  in  the  Chancery  Courts 
of  England  is  the  same,  as  appears  in  the  case  of  Jarrold  v.  Iloulston, 
3 Kay  and  Johns.,  721,  in  which  the  opinion  was  given  by  Vice  Chan- 
cellor Wood,  since  promoted  to  the  ofiicc  of  Chancellor.  Kelly  v. 
Morris,  Law  Rep.,  I Eq.,  701;  Carnan  v.  Bowles,  2 Bro.  Ch.  R.,  80; 
Curtis  on  C.,  325.  Suggestion  is  made  that  it  will  be  impossible  to 
separate  that  which  is  original  from  that  which  was  borrowed,  and  to 
some  extent  the  suggestion  may  be  of  wmight;  but  the  Court  is  of  the 
opinion  that  the  difficulties  in  that  behalf,  when  the  matters  pass  under 
the  searching  examination  of  a master,  will  be  much  less  than  is  appre- 
hended by  the  parties.  Should  the  difficulty  in  any  instance  or  class 
prove  to  be  insurmountable,  then  the  rule  in  equity  is,  that  if  the  parts 
which  have  been  copied  cannot  be  separated  from  those  which  are 
original  without  destroying  the  use  of  the  original  matter,  ho  who  made 
the  improper  use  of  that  which  did  not  belong  to  him  must  suffer  the 
consequences  of  so  doing.  If  a second  writer  mixes  the  literary  matter 
of  another,  which  is  under  the  protection  of  a copyright,  with  his  own, 
without  the  license  or  consent  of  the  proprietor,  he  must  nevertheless  be 
restrained  from  publishing  what  does  not  belong  to  him  ; and  if  the  parts 
of  the  work  cannot  be  separated,  so  that  the  injunction  prevents  also  the 
publication  of  his  own  literary  production  so  mixed  with  that  of  another, 
he  has  only  himself  to  blame.  Mawman  v.  Tegg,  2 Russ.,  390;  Lewis 
V.  Fullarton,  2 Beav.,  11.  Extended  application  of  that  rule,  it  is  be- 
lieved, will  not  be  required,  in  view  of  the  proofs  exhibited  in  the  record, 
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respective  editions  to  separate  wliat  is  original  from  that  wliich  has  been 
copied. 

Attention  is  called  b}’  the  respondent  to  the  fact  that  some  of  the  notes 
in  the  edition  edited  by  him  are  entirely  original,  that  in  others  the 
material  copied  is  much  condensed,  or  tlie  notes  reduced  to  a mere  repro- 
duction of  the  authorities  cited  in  the  prior  edition,  and  that  other  notes 
have  been  enlarged  and  improved  by  the  addition  of  new  matter,  and  in 
view  of  those  circumstances,  he  contends  that  the  edition  edited  by  him 
should  be  regarded  as  a new  and  original  work ; but  the  decisive  answer 
to  the  first  and  last  suggestion  is,  that  no  man  is  entitled  to  avail  himself 
of  the  previous  labors  of  another  for  the  purpose  of  conveying  to  the 
public  the  same  information,  even  though  he  may  append  additional  infor- 
mation to  that  already  published.  Scott  v.  Stanford,  Law  Kep.,  3 Eq., 
724;  2 Story.  Eq.  Jurisp.,  § 940;  2 Kent,  Com.,  382-3;  Cary  v.  Faden, 
5 Yes.,  25  and  note;  Wheaton  v.  Peters,  8 Pet.,  591 ; Bramwell  v.  Hal- 
comb, 3 Myl.  & Cr.,  737. 

Additional  remarks  in  respect  to  the  alleged  fact  that  the  contents  of 
the  notes  copied  were  condensed,  is  unnecessary,  as  it  is  quite  clear,  as 
before  explained,  that  the  change  made  in  that  behalf  is  not  of  a char- 
acter to  afford  the  respondent  any  defence. 

Supported  by  these  reasons,  the  conclusions  of  the  Court  are  as 
follows : 

1.  That  the  complainant  in  a Court  of  Equity  is  the  equitable  owner 
of  the  notes  in  the  two  annotated  editions  described  in  the  pleadings  as 
arranged,  and  the  mode  in  which  they  are  combined  and  connected  with 
the  text. 

2.  That  the  title  to  the  entire  te.\t,  together  with  the  title  to  the 
memoir  and  indices,  is  in  the  proprietor  of  the  book,  and  not  in  the 
complainant  as  alleged  in  the  bill  of  complaint. 

3.  That  there  are  notes  in  the  edition  edited  by  the  respondent  of 
substantial  importance  in  point  of  number  and  the  value  of  the  materials 
which  do  infringe  the  equitable  rights  of  the  complainant,  as  explained 
and  defined  by  the  Court, 

4.  That  all  the  respondents  had  notice  of  the  claim  of  the  complain- 
ant, as  explained  and  defined  by  the  Court. 

5.  That  there  are  notes  in  that  edition  of  substantial  importance  in 
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point  of  number  and  the  materials  which  do  not  infringe 

any  rights  of  the  complainant. 

6,  That  the  notes  in  that  edition  consisting  wholly  of  citations  found 
in  the  corresponding  notes  of  the  complainant  do  infringe  his  rights,  as 
explained  and  defined  by  the  Court,  though  many  of  them  are  unac- 
companied by  the  extracts  collected  and  presented  in  the  next  preceding 
edition. 

7.  That,  notes  consisting  of  authorities  or  collections  of  authorities 
copied  in  like  manner  as  described  in  the  preceding  proposition,  and 
without  remai’ks  or  comments,  do  also  infi’inge  the  complainant’s  rights, 
though  they  are  found  inserted  in,  or  prefixed  or  appended  to,  notes 
otherwise  not  objectionable. 

8.  That  notes  of  which  the  whole  or  some  substantial  and  material 
part  is  condensed  from  the  corresponding  notes  in  the  preceding  edition, 
or  from  the  extracts  therein  printed  and  published,  without  any  marks 
of  original  labor,  or  of  any  such  labor  except  the  study  of  the  note  copied 
and  adopted,  do  also  infringe  the  complainant’s  rights,  as  explained  and 
defined. 

9.  That  notes  wholly  original  do  not  infringe. 

10.  That  notes  partly  original  and  partly  copied  from  the  preceding 
edition  do  not  infringe,  except  for  the  matter  copied,  if  it  be  practicable 
to  ascertain  and  define  the  separate  proportions  and  make  the  separation 
of  the  same;  but  if  not,  still  the  respondent,  at  the  proper  stage  of  the 
case,  must  be  restrained  from  using  the  part  copied. 

11.  That  the  cause  must  he  referred  to  a master  to  examine  the 
pleadings  and  proofs  and  report  the  extent  of  the  infringement  as  ad- 
judged by  the  Court  iu  this  investigation,  and  also  to  examine  and 
ascertain  what,  if  any,  other  instances  of  the  alleged  infringements 
within  the  principles  here  explained  are  proved ; and  if  any,  to  classify 
the  same,  and  report  the  details,  together  with  the  reasons  for  his 
conclusions,  for  the  consideration  of  the  Court. 

12.  That  all  other  matters  in  the  cause  will  be  reserved  until  the 
coming  in  of  the  master’s  report. 

13.  That  the  cause  is  referred  to  Henry  W,  Paine  as  master,  for  his 
examination  and  report  in  the  premises,  iu  conformity  to  the  opinion  and 
directions  of  the  Court. 

Equity  suits  for  the  infringement  of  a copyright  are  usually  referred 


to  a master  before  the  final  heari: 


Opinion 


n wliether  the  cliarge  is 


47 


proved,  and,  if  so,  for  a report  as  to  the  nature  and  extent  of  the  in- 
fringement; and  in  such  cases  the  general  rule  is,  that  tlie  complainant,  if 
he  prevails  in  the  suit,  is  entitled,  if  at  all,  to  an  injunction  at  the  time 
the  decretal  order  is  entered,  to  restrain  the  respondent  from  any  fur- 
ther violation  of  his  rights,  as  the  whole  case  is  then  before  the  Court. 
Even  when  the  case  is  heard  before  any  such  reference  and  report,  if 
the  charges  of  infringement  are  few  and  of  a character  that  the  extent 
of  the  infringement  can  be  conveniently  determined  by  the  Court  with- 
out sending  the  case  to  a master,  the  Court,  if  the  case  be  one  where  an 
injunction  is  the  proper  remedy',  will  order  it  at  the  same  time  that  the 
decision  is  announced  upon  the  merits.  But  where  the  cause  comes  to 
a final  hearing  without  any  such  report,  the  Court,  if  the  charges  of  in- 
fiingement  are  numerous  and  of  a character  to  require  extended  exam- 
ination before  the  extent  of  the  infringement  can  be  ascertained,  will 
ordinarily  send  the  case  to  a master  for  further  examination  and  report 
in  respect  to  all  matters  not  previously  adjudged  by  the  Court;  and  the 
general  rule  in  such  cases  is,  that  the  injunction  will  not  be  granted  until 
the  nature  and  extent  of  the  infringement  are  fully  ascertained  and  deter- 
mined, as  its  effect  and  operation  might  work  great  injustice.  Obviously 
the  present  case  falls  within  the  latter  rule,  and  therefore  an  injunction 
will  not  be  ordered  until  the  Court  shall  have  acted  finally  upon  the 
report  of  the  ma 
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Leipsig,  April  21),  18G3. 


Miss  M.  B.  Wheatox,  Cambridge,  Mass: 

Dear  Miss, — In  repiNing  to  your  much  esteemed  favor  of  March  5th, 
I have  the  honor  of  referring  you  that  I have  given  all  necessary 
communications  directly  to  Mr.^W.  B.  Lawrence,  as  authorized  by  your- 
self, for  treating  with  regard  to  the  new  edition  of  the  “ Elements  dii 
Droit  International”  Mr.  Lawrence  will  be  kind  enough  to  inform  you 
with  all  particulars  which  are  to  bo  taken  into  consideration  at  this 
transaction.  I restrict  myself  therefore  to  give  you  notice  that  I am 
well  disposed  to  pay  the  sum  of  four  thousand  francs  for  the  right  of 
adjoining  to  my  French  edition  of  the  work  all  the  annotations  of  the 
new  American  edition,  and  of  printing  the  number  of  three  thousand 
copies  divided  into  two  subsequent  editions  of  the  “Elements”  and  the 
one  of  the  “ Ilistoirc,”  which  I have  printed  since  1847.  I beg  to 
observe  that  1 am  willing  to  pay  the  sum  of  2000  francs,  although  the 
laws  of  our  own  country  are  not  compelling  me  to  pay  for  new  editions, 
if  there  has  not  been  made  a special  reservation  on  this  subject  at  the 
time  of  the  publication  of  the  first  edition. 

You  may  be  convinced  by  these  proposals  of  my  loyal  conception  of 
the  matter,  in  particular  because  I could  make  use  of  the  new  American 
edition,  and  without  any  compensation,  for  there  is  not  e.\isting  any^ 
treaty  between  the  United  States  and  Germany  securing  literary 
copy  l ight. 

I suppose  you  will  agree  with  my  offer  of  paying  once  for  all,  the  sum 
of  6000  francs,  and  therefore  I hope  to  be  favored  with  a consenting 
reply. 

I beg  to  state  moreover,  that  I had  never  before  any  knowledge  of 
their  being  direct  inheritors  to  Mr.  Wheaton,  and  it  needs  not  to  assure 
you  especially  that  otherwise  1 should  have  done  my  utmost  for  settling 
this  affair  in  a former  time. 

1 have  the  honor  to  remain,  Miss, 

Your  most  obedient  servant, 

F.  A.  BROCKIlAiiS. 
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